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Statement concerning the South Australian 
Murray–Darling Basin Royal Commission Report 
 

This statement addresses a number of the matters raised in the South Australian Murray-Darling 
Basin Royal Commission’s Report (SARC Report) as they relate to the Murray–Darling Basin Authority 
(MDBA) and the Basin Plan. A detailed table of responses to the findings and recommendations is 
attached to this statement. These views may not reflect a whole of government position.   

The MDBA was established under the Water Act 2007 (the Water Act) to develop, implement and 
monitor the Basin Plan, for the sustainable management of the Murray-Darling Basin’s water 
resources. Management of a generally scarce and highly variable water resource, over such a large 
area and crossing political boundaries, is a challenging task. While many stakeholders support the 
concept of a Basin Plan, there is often sharp disagreement up and down the rivers, and across 
different stakeholder groups, about the appropriate Basin Plan settings.  

This is precisely why the MDBA was created. Our role as an independent statutory authority, fully 
funded by the Australian tax payer and independent of any interest group, is to apply the best 
available science, feedback from the community and our own expert judgement, to recommend the 
best Basin Plan we can, consistent with the requirements of the Water Act.  

While the SARC Report contains some analysis that we support, our overwhelming view is that the 
principal conclusion of the report—that we should start all over again and remake the Basin Plan—is 
reckless and unwarranted. It would set back progress towards a healthy and sustainable Basin and 
cause substantial uncertainty for Basin communities. 

Our main reasoning for this view is set out below. 

The Basin Plan is lawful 
The MDBA rejects the assertion that the Basin Plan is unlawful or has been made unlawfully.  

The Basin Plan, and subsequent amendments, were prepared consistently with the Water Act. The 
Plan was prepared by the Authority, adopted by the Minister and ultimately supported in the 
Australian Parliament. It stands as law. This view and the basis for it was made clear in submissions 
to the Royal Commission by the MDBA and the Department of Agriculture and Water Resources.  The 
fact that the Commissioner offers a different legal opinion on some matters is not conclusive. It is 
simply a different opinion. 

The Basin Plan retains the support of all Basin governments at state and federal levels, reflecting 
enduring commitment to a healthy working Basin. This was a hard won achievement. 

No improper conduct by the MDBA 
The report asserts maladministration, negligence and unlawful conduct by MDBA officers in 
connection with implementation of the Basin Plan, but does not present any evidence to support 
such serious accusations.  To the extent that these findings depend on the view that the Basin Plan 
does not comply with the Water Act, as stated above, the MDBA rejects any assertion that the Basin 
Plan is unlawful or has been made unlawfully.   

Any specific evidence of inappropriate behaviour by current or former Authority members and/or 
staff should be referred to Commonwealth authorities for consideration and investigation. 

https://www.mdbrc.sa.gov.au/sites/g/files/net3846/f/mdbrc-submission-russell-james-mdba-act.pdf?v=1539234436
https://mdbrcsa.govcms.gov.au/sites/g/files/net3846/f/mdbrc-submission-commonwealth-department-of-agriculture-and-water-resources-act.pdf?v=1540848476


 

2 
 

We take allegations of this kind seriously and recognise the importance of acting promptly, 
appropriately and proportionately. 

The MDBA is a principled organisation and operates consistent with the Public Service Act 1999 (Cth) 
and the Australian Public Service Code of Conduct (contained at section 13 of that Act).  The Code of 
Conduct sets the benchmark for standards of honesty, integrity, care and diligence of Australian 
Public Service employees.  We recognise that the MDBA has been entrusted with the task of 
implementing the Basin Plan and that, with this, comes a high level of responsibility.  We endeavour 
to discharge this responsibility, expecting the highest standards of ethical behaviour from our staff 
and from Authority members. 

The Basin Plan provides a way forward 
Remaking the Basin Plan now, midway through its implementation, would in the MDBA’s view be a 
disaster. It would cause substantial uncertainty for Basin communities and put at risk the hard won 
support for the reform. The progressive improvements now being made to the state of the river 
system across the Basin, as acknowledged in the recent Productivity Commission report, would be 
deferred or lost. 

The Basin Plan as it stands today may not meet everyone’s expectations. But we have had no reason 
to believe it is legally invalid and point to the wide support for the Plan as a way forward. The ability 
to adapt in future is hardwired into the Basin Plan. It must be reviewed periodically, with the next 
review scheduled for 2026. The Act also allows for additional review points in certain circumstances 
if the Minister or all of the Basin States request this, or if we determine that a review is necessary. 

Best available science 
The MDBA is committed to using the best available science in all aspects of its work, particularly in 
development and implementation of the Basin Plan.  

Contrary to the claims in the SARC Report, the MDBA did take account of CSIRO’s range of 
projections of climate change out to 2030. CSIRO’s advice on how to factor climate change into 
modelling scenarios was also followed. A number of CSIRO experts were seconded into the MDBA 
before the Basin Plan was made in 2012 to ensure proper application of knowledge from their 
benchmark 2008 Sustainable Yields project.  

We welcome the fact that the science of climate change is continually improving. Work is already 
underway with CSIRO to enhance our capacity to analyse how climate change will affect the 
hydrology, ecology and economy of the Basin. We are also looking to strengthen collaborations with 
other expert agencies, such as the Bureau of Meteorology and Geoscience Australia. 

In some cases there is more work needed to broaden the scientific consensus on complex issues, 
such as ‘return flows’. The concern underlying this problem is that improvements in irrigation 
efficiency, including those achieved by the Basin Plan, will reduce the volume of water that 
previously leaked into groundwater systems – and hence it will no longer return to the environment.  

Last year, our independent Advisory Committee on Social, Economic and Environmental Sciences 
(ACSEES) worked with the University of Melbourne to host a workshop of surface and groundwater 
experts, to clarify the science behind this issue.  The workshop found that return flows were 
presently a relatively small risk that is unlikely to undermine the outcomes of the Basin Plan. It also 
made a number of recommendations on how to monitor and manage future changes in return flows. 
The MDBA has accepted these recommendations. 

https://www.mdba.gov.au/about-us/governance/advisory-committee-social-economic-environmental-sciences
https://www.mdba.gov.au/publications/independent-reports/return-flows-independent-review
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Menindee Lakes 
The SARC Report raised a number of concerns about the Menindee Lakes Water Savings Project and 
the recent fish deaths at Menindee Lakes.  

The Chair of ACSEES, Professor Robert Vertessy, is chairing a panel of independent experts, who will 
report to the Government on the underlying causes of this distressing event, the effectiveness of 
management responses, and strategies that could be implemented to prevent similar events in the 
future. A separate review is being conducted by the Academy of Sciences, and the MDBA has had the 
opportunity to brief each of these reviews.  These reviews provide a significant opportunity for Basin 
governments to work together and put in place measures to improve water management.   

The Menindee Lakes Water Savings Project is still in the early stages of design and NSW has publicly 
committed to working with the community during the development of the proposal. The project is an 
opportunity to significantly improve the management of the Menindee Lakes and Lower Darling.  

Transparency 
The MDBA is committed to transparency in its work. Scientific reports are routinely published on the 
MDBA’s website, and we are committed to publishing ‘open data’ where possible. We are committed 
to consulting the community, to taking account of stakeholder views and engaging them in our work. 
The MDBA’s work is routinely peer-reviewed by experts and their reviews are published. 

For example, in conducting the Northern Basin Review, the MDBA established an independently 
chaired community advisory committee, held three rounds of consultation with communities across 
the northern Basin to share information, outlined scenarios and obtained feedback.  We 
commissioned a range of additional scientific and socio-economic work to address information gaps.  
All of this is available on the MDBA website and includes: the overall summary of the review, the 
decision making framework used, summaries of stakeholder consultations, multiple reports on 
hydrologic modelling, social and economic research and a range of environmental science reports.  

When the MDBA consulted on the Northern Basin Review, we responded to 752 public requests for 
information. Our staff attended 640 meetings with stakeholders, two-thirds of which were held 
outside Canberra.  

The MDBA acknowledges that the supply measure projects developed in recent years by Basin States 
should have been developed in a more transparent manner. The MDBA encouraged Basin States — 
as the proponents — to do this. Implementation of these projects is to occur by 2024, and leading up 
to this the MDBA will publish annual reports on progress, the first of which is due in February 2019. 
The MDBA encourages Basin States to improve consultation during design and implementation to 
2024. 

Like any organisation, there is more we can do to improve communications and transparency, and 
this remains a priority for the MDBA.  An example is that we now publish immediately on our website 
any water resources plans that Basin States put to us for accreditation. The MDBA also has an active 
network of regional engagement officers in seven locations around the Basin, and now has offices in 
Adelaide, Albury-Wodonga, Canberra, Goondiwindi and Toowoomba. 

Involving Aboriginal people in the Basin Plan 
The SARC Report casts the MDBA’s consultation with Aboriginal Nations as superficial. We disagree. 
The MDBA has financially supported two self-determining bodies representing the water 
management interests of Aboriginal Nations across the Basin since their inception: the Murray Lower 
Darling Rivers Indigenous Nations (MLDRIN) and the Northern Basin Aboriginal Nations (NBAN).  

https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
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The MDBA has supported the landmark National Cultural Flows Research Project since its inception 
in 2010, with key research published last year (see http://www.culturalflows.com.au ).  We have also 
worked with Aboriginal people to develop other tools and information, such as Aboriginal Waterways 
Assessments, to better document and understand their interests in water and river Country. The 
MDBA has advocated with states to use these tools in their planning processes, and has encouraged 
states to engage with MLDRIN, NBAN and other Aboriginal people in water planning and 
management.  

The MBDA and Aboriginal people co-designed the consultation process during the development of 
the Basin Plan and the Northern Basin Review. This is consistent with the Akwé: Kon Guidelines. The 
MDBA is committed to applying the principles of free and prior informed consent. 

We also understand that the Australian Government is proposing to appoint an Indigenous member 
to the MDBA Board – a move that we strongly support. 

Compliance is improving 
The SARC Report rightly recognises that over the past 18 months the NSW Government has 
dramatically lifted its performance on water compliance, including through establishing the Natural 
Resources Access Regulator. This is good news. Over this period the MDBA has also established a 
stronger role in regulating the work of state agencies. And most importantly, the Council of 
Australian Governments has signed up to a range of actions under a Basin Compliance Compact, 
developed by the MDBA in consultation with Basin governments. The MDBA and Basin States are 
committed to continual improvement in compliance and will achieve this by implementing the Basin 
Compliance Compact. 

Areas of agreement 
Putting aside the serious concerns the MDBA has expressed about parts of the SARC Report, we 
recognise that it does draw attention to some important issues. At the end of 2018 the MDBA 
released a report card highlighting many of these concerns. The recent Productivity Commission 
review also covered this ground. 

Some of the highest priority challenges and issues that need addressing are:  

• completing the water recovery task, including the 450 GL of efficiency measures, due to be 
finalised by 2024 

• implementing the supply and constraints projects put forward by New South Wales, Victoria 
and South Australia, including to reduce losses and improve environmental outcomes at 
Menindee Lakes 

• reforming water access rules and river operations to achieve synergies between the delivery 
of water for environmental outcomes and extractive use 

• improving the protection of environmental flows, including low flows in the northern Basin 
• strengthening the participation of Aboriginal Nations 
• improving regulation, management and accounting of floodplain harvesting 
• strengthening our understanding of climate change and it’s likely effect on the Basin’s water 

resources 
• improving community access, involvement and transparency of the reform 
• enhancing the  monitoring of the Basin’s ecological health, including better coordination 

amongst government agencies 
• improving compliance arrangements across the Basin. 

http://www.culturalflows.com.au/
https://www.mdba.gov.au/about-us/partnerships-engagement/aboriginal-partnershipsaboriginal-partnership-programs
https://www.mdba.gov.au/about-us/partnerships-engagement/aboriginal-partnershipsaboriginal-partnership-programs
https://www.mdba.gov.au/sites/default/files/pubs/Basin-Compliance-Compact-12-December-2018.pdf
https://www.mdba.gov.au/basin-plan/basin-plan-annual-report-card
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The challenge of implementation 
The Basin Plan stands amongst best practice globally when confronting the management of over-
allocated water resources that cross jurisdictional boundaries. Once implemented, the Basin Plan will 
reduce water extractions by around 20 per cent or equivalent, and improve river operations to 
achieve the best use of this increased water for the environment. Irrigation will be substantially more 
efficient than before, helping to partly offset the economic impact of reduced water availability.  

The Basin Plan represents an unprecedented improvement for the environment and a significant 
structural adjustment for industries and communities. It represents leading edge and world first 
improvements in water reform. 

While the MDBA is an active champion for implementing the Basin Plan, success will depend on the 
cooperation of all governments and the wider community. This requires ongoing support from 
governments and the community. 

As expressed in the MDBA’s submission to the SA Royal Commission, we consider the best course of 
action is for everyone to work together to implement the Basin Plan in its entirety, and to 
progressively adapt and improve. Australians deserve the opportunity to benefit from the Plan, and 
in our opinion, the SARC Report does not offer a better or more workable alternative. 

The South Australian Premier has requested that the findings of the Royal Commission be considered 
at the next Council of Australian Governments meeting. A meeting of relevant First Ministers is 
expected to take place later this year. The MDBA is committed to continue working with Basin 
governments and the wider community to implement the Basin Plan in the interests of all 
Australians. 

 

 

 

 

 

 

 

 

 

 

 

19 February 2019 

 

https://www.mdbrc.sa.gov.au/sites/g/files/net3846/f/mdbrc-submission-russell-james-mdba-act.pdf?v=1539234436
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MDBA response to findings of the SA Murray-Darling Basin Royal Commission  
Finding MDBA response 

Chapter 2: Constitutional Basis of the Water Act 

2.1 The Water Act is primarily a law with respect to 
external affairs under sec 51(xxix) of the Constitution, 
and is reasonably capable of being considered 
appropriate and adapted to implementing Australia’s 
treaty obligations under the Ramsar Convention, the 
Biodiversity Convention, the Climate Change 
Convention and various bilateral agreements 
concerning migratory birds. Contrary to a misinformed 
submission by the Department of Agriculture and 
Water Resources (under cover of a letter from the 
current Commonwealth Minister for Agriculture and 
Water Resources to the South Australian Minister for 
Environment and Water), the Commissioner does not 
doubt, and has never doubted, the constitutional 
validity of the Water Act.   

The MDBA does not have policy responsibility for the Water Act. 

 

2.2 The constitutional validity of the Water Act will not 
be undermined if the objects of the Act, or the Basin 
Plan, are not achieved. Genuine attempts to 
implement the Basin Plan in accordance with the 
objects and purposes of the Water Act will not render 
the Water Act invalid even if those efforts result in 
failure.   

The MDBA does not have policy responsibility for the Water Act. 

 

2.3 A withdrawal of a State from the Basin Plan — as 
some have threatened — would have no legal effect 
on the Plan, but an obvious practical effect. No State 
law can alter, impair or detract from the valid 
operation of the Water Act and the Basin Plan — sec 

The MDBA does not have policy responsibility for the Water Act. 
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Finding MDBA response 

109 of the Constitution.   

2.4 Should a Basin State revoke its referral of 
legislative power to the Commonwealth that in part 
currently underpins the Water Act and the Basin Plan, 
it will be a complex constitutional question as to 
whether all of the Water Act or Basin Plan would 
continue in force. It is not one that should require an 
answer, as the reform that is the Water Act clearly 
calls for and requires a whole of Basin co-operative 
approach to its regulation.   

The MDBA does not have policy responsibility for the Water Act. 

 

Chapter 3: ESLT Interpretation  

3.1 The Water Act requires environmental priorities to 
be given primacy when determining an ESLT and a 
SDL. What environmental assets, ecosystem functions 
or environmental outcomes should be considered 
‘key’ pursuant to the definition of ESLT is a matter for 
scientific judgement and administrative evaluation.   

The Water Act requires that the Basin Plan set a long term average sustainable diversion limit (SDL) 
(section 22). The SDL is required to reflect an environmentally sustainable level of take (ESLT) (section 
23(1)). 

The ESLT is defined in the Water Act as the level at which water can be taken from a water resource 
which, if exceeded, would comprise key environmental assets, key ecosystem functions, key 
environmental outcomes or the productive base of the water resource (section 4). The effect of this is 
that, as the Royal Commission has noted, the SDL could not be set at a level which would compromise 
any of the characteristics that are set out in sub-clause (a)-(d) of the definition of ESLT. 

The ESLT need not be singular. As the Department’s submission to the Royal Commission explains, it is 
valid to view the ESLT as a range that begins at a base (or maximum) level of take beyond which 
environmental compromise is likely, and which extends to an environmentally optimal (or minimum) 
level of take. The SDL could not be set at a volume exceeding the base level but could sit elsewhere in 
the range. Within that range, there is scope to consider social and economic factors, to ‘optimise’ an 
outcome. 

The Authority’s reasoning and conclusions on matters relating to the ESLT and SDL were set out in the 
following reports: 

https://mdbrcsa.govcms.gov.au/sites/g/files/net3846/f/mdbrc-submission-commonwealth-department-of-agriculture-and-water-resources-act.pdf?v=1540848476
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Finding MDBA response 

• The proposed ‘environmentally sustainable level of take’ for surface water of the Murray-
Darling Basin: Methods and outcomes’ (the ESLT Report) 

• Proposed Groundwater Baseline and Sustainable Diversion Limits: Methods report located 
here and 

• Hydrologic modelling to inform the proposed Basin Plan: Methods and results (the Hydrologic 
Modelling Report).  

The Authority was confident its methodology demonstrated that desired environmental objectives 
could be achieved and that the proposed ESLT met the requirements of the Water Act in terms of not 
compromising key assets, functions and outcomes. The Authority’s judgement was ultimately that: 

… an ESLT of 10,873 GL/y optimises environmental, economic and social outcomes to achieve a 
healthy working Basin and the requirements of the Water Act to not compromise key 
environmental assets, key ecosystem functions, the productive base and key environmental 
outcomes. This represents a Basin wide reduction in take of 2,750 GL/y compared to a June 2009 
baseline (page 10 of the ESLT Report). 

Determining which environmental assets, ecosystem functions and environmental outcomes were key 
was an important element of determining an ESLT, and involved consultation with Basin states and 
other stakeholders. The Authority’s approach to this task in preparing the Basin Plan is outlined in the 
ESLT Report (see part 4 in particular). This was a process which required careful evaluation and the 
application of independent judgement. This was a task the Authority undertook consistent with the 
requirements of the Act and having regard to the purposes of the Basin Plan, which included the 
optimisation of economic, social and environmental outcomes.  

3.2 The term ‘compromise’ in the definition of ESLT 
must be interpreted with reference to the fulfilment 
of Australia’s relevant treaty obligations, the 
requirements of ecologically sustainable development 
(ESD) (in particular the precautionary principle) as that 
term is defined in the Water Act, and the legislative 
fact that the Basin is an overallocated water system, 

The concept of ‘compromise’ is significant in both the understanding and the application of ESLT.  

The Authority considers it applied this concept correctly in determining an ESLT and in setting the SDL. 
It is not appropriate to apply the concept unilaterally. It requires a more nuanced application. 
Adopting environmental assets as an example - the concept and effect of a compromise will vary from 

https://www.mdba.gov.au/sites/default/files/pubs/eslt-mdba-report.pdf
https://www.mdba.gov.au/publications/archived-information/addendum-groundwater
https://www.mdba.gov.au/publications/mdba-reports/hydrologic-modelling-inform-proposed-basin-plan-methods-results
https://www.mdba.gov.au/publications/mdba-reports/hydrologic-modelling-inform-proposed-basin-plan-methods-results
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Finding MDBA response 

and its environment has become degraded, and 
requires special measures to restore and protect it. 
The obligation to not compromise involves more than 
just ensuring that key environmental assets and 
ecosystem functions are not endangered or exposed 
to unacceptable risk — restoration of degradation and 
protection are also required. 

asset to asset and will be informed by the characteristics and needs of each asset. The Authority 
approached this task carefully with the best available information. 

The Water Act does not prescribe a specific level of protection or restoration. As with the 
identification of those environmental assets, ecosystem functions and environmental outcomes which 
are key, a consideration of restoration and protection requirements was an important decision point. 
The ESLT Report is a central reference in understanding the Authority’s approach to this issue. But it is 
important to recognise that within the boundaries of the Water Act, taking account of its objects and 
in giving effect to relevant international agreement connections, the Authority adopted an objective 
of achieving a healthy working Basin.  

This is another example of a complex decision requiring careful evaluation and the application of 
independent judgement by the Authority informed by expert advice and the best science.  

3.3 There is no ‘triple bottom line’ legislated in the 
Water Act concerning the setting of a SDL that must 
reflect an ESLT, or in the scientific judgement to be 
made as to what are key environmental assets, 
ecosystem functions and environmental outcomes. 
That phrase is an inappropriate figure of speech or 
political slogan that the MDBA has unwisely adopted. 
Any optimisation of environmental, social and 
economic outcomes must come later. In any event, it 
is not possible to optimise all three simultaneously in 
determinations such as the setting of an ESLT or SDL.   

There is no reference to a ‘triple bottom line’ methodology in the Water Act. Insofar as the Authority 
has adopted/used this term, it was intended to communicate a need to account for social and 
economic outcomes.  

The Authority’s functions include the dissemination of information, engagement and education in 
relation to the Basin’s water resources. In order to do this effectively and to build common 
understandings it is useful and appropriate to adopt language and employ concepts which are 
understood and widely used. The phrase ‘triple bottom line’ is an example of that and in the context 
of the ongoing debate in the Basin it was (and remains) important to ensure a continued focus on the 
idea of balance, and ultimately, on the optimisation of outcomes. 

3.4 The determination of an ESLT, and the setting of a 
SDL that reflects it, do not involve political 
compromise under the relevant provisions of the 
Water Act. They are to be based on the ‘best available 
scientific knowledge’. Socio-economic considerations, 
ideology and realpolitik are not involved in this 
process if it is to be lawful. Best available scientific 

The Authority has performed its functions and exercised its powers consistent with its legislative 
obligations and with the utmost integrity.  

The Authority’s work is science based and is focused on gathering the best available knowledge and 
information and does so in a transparent way.  The Authority has gone to considerable lengths to be 
transparent, to communicate information and to build understanding in the broader community and 
between stakeholders with vigorously different views.   
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knowledge is neither secret nor classified. It is 
available to the scientific community, and the broader 
public. It involves processes and actions that represent 
science — that is, that are capable of being reviewed, 
checked and replicated.   

3.5 Insofar as the MDBA has relied upon the opinion of 
the Australian Government Solicitor of 25 October 
2010 (AGS Opinion) to suggest otherwise, such 
reliance is erroneous.   

The report suggests that the Authority’s reliance on legal advice was erroneous. We disagree. It is 
entirely appropriate that the Authority seek legal advice, as necessary, to support its understandings 
and to improve the resilience of its actions.  We continue to work on the basis of the advice of the 
AGS. 

Chapter 4: Guide to the Proposed Basin Plan  

4.1 Based on the totality of the evidence before the 
Commission, the range of water recovery in the Guide 
to the proposed Basin Plan (Guide) — 3980 GL to 6980 
GL — most likely is the range that results from a 
proper construction of the term ESLT in the Water Act, 
and results in a SDL that reflects an ESLT consistent 
with relevant provisions of the Water Act, including 
subsec 23(2).   

As our submission to the Royal Commission in September 2018 highlighted, the initial analysis in the 
Guide was largely overtaken by more sophisticated work in the preparation of the Basin Plan. For 
example, the recovery targets in the Guide were based on an overly simplistic analysis (end of system 
flows) that did not take account of real world deliverability issues (which would have caused regular 
flooding of towns along the river) and did not take account of the ability of environmental water 
holders to use their entitlements in an efficient manner.  

On page 113 of Volume 2 of the Guide the MDBA made the following point: 

MDBA considers the approach outlined above is appropriate to determine the aggregate 
environmental water share; however, it should not be inferred that the proposed Basin Plan 
recommends simply providing a fixed percentage of the without-development flow to the 
environment. Implementation of environmental watering requires adaptive management to 
accommodate priorities and opportunities, operational constraints, and mitigation of potential 
negative impacts (e.g. flooding of urban areas). 

Actual environmental watering will involve variable provision of water to the environment. In some 
years environmental watering priorities and opportunities (e.g. unregulated flow conditions, 
volumes in storage, availability of planned environmental water and allocations to held 

https://www.mdba.gov.au/sites/default/files/archived/guide_pbp/Guide-to-proposed-BP-vol2-0-12.pdf
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environmental water entitlements) may mean that provision of a high proportion of available 
water to the environment will be appropriate. In other years, owing to different priorities and 
water availability, the proportion provided to the environment will be less. 

The Authority’s detailed reasons for moving from the initial estimate of ESLT in the Guide to 
examining outcomes at 2400 GL, 2800 GL and 3200GL (with 2800 GL being the primary reference), 
applying the hydrologic indicator site method, are set out in the ESLT Report.  

The Authority stands by the resulting ESLT determination and the science that underpins it.  

Based on the SARC Report, it is not clear on what scientific basis the Commission have proposed their 
own SDL determination which, in the Commission’s own words, is a specific example of a truly 
scientific exercise (page 689 of the report). 

4.2 Whilst the modelling the MDBA employed for the 
Guide was partially disclosed to the CSIRO and the 
Goyder Institute for the purposes of review (for South 
Australia), none of the modelling used to form the 
basis of the Basin Plan as enacted has been made 
available to the scientific community, or the wider 
public. It is likely, but cannot be determined with 
certainty, that improvements were made to the MDBA 
modelling following the publication of the Guide in 
October 2010.   

This finding is incorrect. The modelling is publicly available. The two reports describing the modelling 
can be found on the MDBA website: 

https://www.mdba.gov.au/publications/mdba-reports/hydrologic-modelling-inform-proposed-
basin-plan-methods-results 

https://www.mdba.gov.au/sites/default/files/pubs/Hydrologic-modelling-relaxed-constraints-
October-2012.pdf 

Further, the raw model output data is also publicly available, and has been shared with numerous 
members of the scientific community. An example of sharing of this data is work undertaken by 
Goyder Institute (Technical Report Series No. 13/2) acknowledging data supplied by MDBA from the 
Basin Plan modelling is at: 

http://www.goyderinstitute.org/_r131/media/system/attrib/file/122/13_2_E.1.4.%20Coorong%20
MM%20assessment_web.pdf 

 

 

https://www.mdba.gov.au/publications/mdba-reports/hydrologic-modelling-inform-proposed-basin-plan-methods-results
https://www.mdba.gov.au/publications/mdba-reports/hydrologic-modelling-inform-proposed-basin-plan-methods-results
https://www.mdba.gov.au/sites/default/files/pubs/Hydrologic-modelling-relaxed-constraints-October-2012.pdf
https://www.mdba.gov.au/sites/default/files/pubs/Hydrologic-modelling-relaxed-constraints-October-2012.pdf
http://www.goyderinstitute.org/_r131/media/system/attrib/file/122/13_2_E.1.4.%20Coorong%20MM%20assessment_web.pdf
http://www.goyderinstitute.org/_r131/media/system/attrib/file/122/13_2_E.1.4.%20Coorong%20MM%20assessment_web.pdf
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Chapter 5: ESLT Process  

5.1 Key aspects of the Basin Plan have not been 
enacted or implemented in accordance with the 
objects and purposes of the Water Act.  

The MDBA rejects the assertion that the Basin Plan is unlawful or has been made unlawfully.  

The Basin Plan was prepared consistent with the Water Act in compliance with its requirements. It 
was prepared by the Authority, adopted by the Minister and ultimately supported in the federal 
Parliament. It stands as law. The Basin Plan retains the support of governments at State and Federal 
levels which reflects the enduring commitment to a healthy working Basin. 

5.2 The process for determining the Basin-wide ESLT 
was undermined by an incorrect construction of the 
Water Act, in particular the term ESLT. The MDBA has 
impermissibly adopted a so-called triple bottom line 
approach.   

We reject this statement. Please refer to the MDBA’s response to finding 3.1 above.   

5.3 The MDBA has apparently, since at least 25 
October 2010, relied on the AGS Opinion in the 
construction of certain key provisions of the Water 
Act, and in particular the definition of ESLT in sec 4. 
The AGS Opinion is almost certainly inconsistent with 
prior advice or opinions given to the MDBA or the 
Commonwealth on the construction issue, albeit they 
were not made available to this Commission (nor have 
they been publicly released).   

For a discussion of the Authority’s position on the requirement for an ESLT and its relation to the SDL 
please refer to the MDBA’s response to finding 3.1 above.  

5.4 The triple bottom line approach pervades the ESLT 
methodology and determination and thereby 
necessarily infects the setting of the Basin-wide SDL. 
The adoption of a triple bottom line approach resulted 
in the SDL not reflecting an ESLT, contrary to sec 23 of 
the Water Act.   

Please refer to the MDBA’s response to findings 3.1 and 3.3 above.  
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5.5 In determining the Basin-wide ESLT and then SDL, 
the MDBA failed to act on the best available scientific 
knowledge in a number of respects, contrary to para 
21(4)(b) of the Water Act, as identified in the following 
paragraphs:  

Please see below for detailed responses to each point raised. 

Science, as that term should be understood, was not 
used. The MDBA has failed to disclose key matters, 
such as its modelling. Science is open, available, and 
can be critiqued and checked. It can be validated or 
invalidated.   

Disagree.  

The MDBA routinely releases reports and modelling related to its decisions. Also refer to response 4.2 
above. 

The MDBA completely ignored climate change 
projections for the determination of the ESLT and the 
setting of a Basin-wide SDL that reflects this. That is 
unlawful. It ignores the best available scientific 
knowledge. As an administrative decision it is 
indefensible.   

This is incorrect. 

The MDBA did not ignore climate change projections in determining the ESLT – see comments at 6.2 
below.  The Basin Plan can be viewed as a climate adaptation measure, and includes four broad 
responses to climate change: 

• refine existing water management arrangements (e.g. strengthening of annual allocation 
processes including under extreme conditions, improved protection of environmental 
flows) 

• buffer the ecosystem against climate change impacts (through substantial water 
recovery) 

• enhance existing knowledge by working with partner agencies to better understand 
climate change impacts 

• adapt management over time in light of emerging climate science (e.g. water resource 
plans, environmental watering plans). 

The issue of climate change is further discussed in the MDBA’s response to findings 6.1 – 6.11 below.  

The MDBA accepts that there is an ongoing need to review the Basin Plan in light of updated climate 
information. Work is already underway with CSIRO to enhance capacity to analyse how climate 
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change will affect the hydrology, ecology and economy of the Basin demonstrating the MDBA’s 
ongoing commitment to use the best available science. 

Politics rather than science ultimately drove the 
setting of the Basin-wide SDL and the recovery figure 
of 2750 GL. The recovery amount had to start with a 
‘2’. This was not a scientific determination, but one 
made by senior management and the Board of the 
MDBA. It is an unlawful approach. It is 
maladministration.   

Disagree.  

The Royal Commission appears to have relied heavily on some selected testimonies. We note that this 
does not negate the substantial analysis undertaken by the MDBA using best available science. We 
stand behind our published reasoning’s for the settings in the Basin Plan, as outlined in our written 
submission to the Commission. 

In 2011, management of the MDBA improperly 
pressured the CSIRO to alter parts of the CSIRO’s 
‘Multiple Benefits’ report. This rendered parts of that 
report misleading, as they no longer reflected the 
views of, at the very least, Dr Matthew Colloff, who 
was one of the authors. The CSIRO should not have 
agreed to the changes that were made. This conduct 
too represents maladministration.   

Disagree.  

The MDBA did not (and does not) pressure people into altering their reports. We draw attention to 
the CSIRO’s submission to the Royal Commission, and to their media statement in response to the 
SARC Report. 

The ‘Multiple benefits’ project and report was reviewed by a five member independent scientific 
panel. The project was also overseen by a steering committee with representatives from: the MDBA, 
the CSIRO, the then Department of Sustainability, Environment, Water, People and Communities and 
two independents. 

5.6 A Basin-wide SDL that results in a recovery amount 
of 2750 GL does not reflect an ESLT. Nor does, in the 
manner currently provided for in the Basin Plan, a 
Basin-wide SDL that results in a recovery amount of 
3200 GL.   

Disagree. Please refer to the MDBA’s response to finding 3.1 above.  

5.7 This has the capacity to cast doubt on the validity 
of parts or all of the Basin Plan. This can be remedied 
if the MDBA is prepared to act lawfully and in 
accordance with the Water Act. Regrettably, from 

The MDBA disagrees with the premise of this finding. Please refer to the MDBA’s response to finding 
3.1 above. 

https://www.csiro.au/en/News/News-releases/2019/CSIRO-response-MDBRC-statement
https://www.csiro.au/en/News/News-releases/2019/CSIRO-response-MDBRC-statement
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prior to the time of the enactment of the Basin Plan, 
the MDBA has shown itself to be unwilling or 
incapable of acting lawfully. That state of affairs exists 
today, and is the principal reason why there are 
serious doubts whether the current senior 
management, and Board, of the MDBA are capable of 
fulfilling their statutory obligations and functions. 

Chapter 6: Climate Change 

6.1 The work done by the CSIRO in its Sustainable 
Yields Project, and the research conducted by the 
South Eastern Australian Climate Initiative, was 
amongst the scientific knowledge at the time of 
drafting the Basin Plan that constituted the best 
available scientific knowledge.   

Agree. 

6.2 Based on the CSIRO Sustainable Yields Project in 
2008, climate change projections predict that, at least 
for the Southern Basin, it will get warmer, and drier, 
likely resulting in significantly less run-off into the river 
systems over the 21st Century. There is no proper or 
rational basis to doubt this. Based on the evidence of 
climate change experts, these projections are 
conservative — it is possible the reduction in run-off 
could be catastrophic.   

The 2008 CSIRO Sustainable Yields Project represented the best available science in respect of climate 
change projections for the Basin out to 2030 when the Basin Plan was made.  

The MDBA followed the CSIRO’s advice. A number of CSIRO experts were seconded to the MDBA to 
ensure the proper application of learnings from the 2008 Sustainable Yields project, including the 
stitching together of 24 hydrologic models across the Basin to run various scenarios.  

CSIRO recommended that: 
“For hydrologic planning where long climate sequences are required to encapsulate the range of 
likely conditions, the entire historical record (1895 to 2008) is a useful climate baseline. The 1895–
2008 period (i) offers a long sequence for hydrologic and environmental system modelling and 
planning, (ii) covers three prolonged drought periods in the historical data and (iii) has similar 
mean annual rainfall and mean annual runoff as the past 30 years (1979–2008) and 1961–2008 
(start of IPCC climate period to the present)”. 

https://www.mdba.gov.au/publications/mdba-reports/csiro-advice-defining-climate-scenarios-basin-plan-modelling
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The MDBA adopted this advice and used 1895-2009 data for defining Baseline and Basin Plan settings. 
Furthermore, the use of data from the last 10-20 years was suggested for representing a very dry 
scenario for conservative risk based considerations, and for use in short to medium term operational 
planning. The MDBA and states now use data from this shorter period for operational planning and 
decision purposes such as in river operations for river losses and conveyance requirements and to 
inform water allocation decision making. 

6.3 In 2009, the CSIRO advised the MDBA that for its 
modelling for the period of implementation of the first 
Basin Plan (and hence to determine the ESLT and the 
SDL that must reflect an ESLT), the MDBA should 
consider the recent climate of the past 10–20 years, 
and its climate change projections. This advice was 
ignored by the MDBA. This amounts to negligence, 
and maladministration.   

Disagree. Please refer to the MDBA’s response to finding 6.2 above. 

More generally, the Authority rejects claims that it does not use the best available science. We 
strongly support improving the estimates of likely climate variability, and will factor in such estimates 
in the next review of the Basin Plan in 2026. 

Work is already underway with the CSIRO to enhance capacity to analyse how climate change will 
affect the hydrology, ecology and economy of the Basin. We consider these actions demonstrate our 
ongoing commitment to use the best available science in decision making. 

6.4 In the Guide, the determination of the ESLT range 
was influenced by factoring in a run-off drop of 3%, 
despite the mean CSIRO projection being 11%. The 
Commissioner agrees with the view of the CSIRO at 
the time that limited inclusion of climate change 
projections was not scientifically defensible.   

Disagree. 

This is not a correct description of how the 3% was applied in the Guide.  The 3% allowance proposed 
in the Guide did not inform the SDLs in the Basin Plan. The 3% was intended to be an allowance for 
the purposes of the risk assignment provisions. These provisions became unnecessary by the 
Government’s commitment to ‘bridge the gap’ through full funding of water recovery. 

6.5 In the ESLT Report, climate change was not 
considered or factored into the modelling at all. This 
decision was unlawful, as it meant the Basin Plan was 
not based on the best available scientific knowledge, 
and was done with total disregard for the principle of 
ESD.   

Disagree.  

At the time of the development of the Basin Plan there was significant scientific uncertainty regarding 
the impacts of climate change on surface and groundwater availability. This uncertainty is clearly 
acknowledged in the ESLT report (Chapter 10). 
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The modelling which informed the development of the Basin Plan used a 114 year climate baseline 
following the advice of the CSIRO. The climate baseline included periods with climatic conditions and 
sequences of years similar to what we could expect under the range of climate change projections at 
that time. Further, the operation of the SDL accounting framework from 2019 is climate responsive in 
the way the annual permitted take is determined.  

Further, the Basin Plan includes actions to address the risks posed by climate change. There are four 
broad responses to climate change: 

• refine existing water management arrangements (e.g. strengthening of annual allocation 
processes including under extreme conditions, improving protection of environmental flows) 

• buffer the ecosystem against climate change impacts (through substantial water recovery) 
• enhance existing knowledge by working with partner agencies to better understand climate 

change impacts 
• adapt management over time in light of emerging climate science (e.g. water resource plans, 

environmental watering plans).  

6.6 Reliance on the historical climate data from 1895–
2009 was not only unlawful and against the advice of 
the CSIRO in 2009, it was and remains an indefensible 
decision from a policy perspective.   

Disagree. Please refer to the MDBA’s response to finding 6.3 above.  

6.7 The assertion by the MDBA that climate change 
projections could not be incorporated into the 
modelling because they were too uncertain is 
rejected. This is contrary to their incorporation in the 
Guide and the evidence from expert witnesses before 
this Commission.  

Disagree. Please refer to the MDBA’s response to finding 6.3 above.  

6.8 Since the enactment of the Basin Plan, the 
Intergovernmental Panel on Climate Change has 
published two significant reports in 2014 and 2018. 
Other climate change research has been published by, 

The MDBA agrees that the science of climate change is improving all the time.  Refer to comments at 
6.3 above.  
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amongst others, the Californian Government, the 
Government of the United States of America, and the 
Australian Climate Council.  Ongoing work is being 
conducted by the CSIRO and the Australian Bureau of 
Meteorology. The best available scientific knowledge 
developed worldwide continues to point toward 
significant warming in the Southern Basin to 2030 and 
beyond, and a significant if not catastrophic reduction 
in run-off depending on global greenhouse gas 
emission scenarios. 

6.9 The MDBA has had seven years since the 
enactment of the Basin Plan to incorporate climate 
change projections into a re-determination of the ESLT 
and a SDL that reflects it. Since that time, the MDBA 
has, however, not conducted any review of climate 
change risks to the Basin. This, too, demonstrates 
ongoing negligence by the MDBA. It is a dereliction of 
its duties. It is not just indefensible, but 
incomprehensible. It is in breach of the MDBA’s 
obligation to perform its functions by taking into 
account the principles of ESD: para 21(4)(a) of the 
Water Act. It shows a contempt for the principle of 
inter-generational equity (see the definition of ESD in 
sec 4 of the Water Act).   

Disagree.  

As per the MDBA’s response to finding 6.2, 6.3 and 6.8 above, the MDBA rejects the assertion that 
climate change was not considered in developing the Basin Plan or that we are doing no work on this 
issue. 

6.10 Since 2013, research — and peer-reviewed 
published work — in relation to climate change in 
Australia has been significantly curtailed, in part at 
least because of a lack of direction and funding by the 
Commonwealth Government. This is to the significant 
detriment of the proper implementation of the Basin 
Plan. It is against the national interest. A 
Commonwealth body is urgently required to lead the 

Research funding is not a matter for the MDBA. 

However, we agree with the view that funding for climate science, hydrology, riverine ecology and 
ecological monitoring has fallen significantly in recent years. This research is essential for good water 
management.  
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way in adaptation, and identifying what solutions can 
be found to such change.   

6.11 Any assertion by the MDBA that climate change 
can be incorporated into the Basin Plan modelling at 
its 10-yearly review, or at some later date, is 
misplaced. Climate change is happening now, and can 
occur quickly. Deferral to a later date, or asserting that 
climate change risk is shared between the 
environment and licence holders by yearly allocation 
based on water availability, is nonsensical in a policy 
sense as well as unlawful.   

Disagree. See comments at 6.3 and 6.5 above. 

The MDBA considers that flow reductions experienced in recent years have both climate change and 
variability components within them, although attributing the relative contribution from these two 
components is challenging.  The MDBA continually updates a number of relevant operational 
decisions such as conveyance water needs, critical human water needs and resource availability 
calculations in light of latest knowledge and most recent climate data.  

Chapter 7: The SDL Adjustment Mechanism  

7.1 The SDLAM, as set out in Chapter 7 and Scheds 6 
and 6A of the Basin Plan, is an attempt to put into 
legislative form a complex, and distinctly imperfect, 
scientific procedure. The result is almost impenetrable 
statutory drafting. The risk that these provisions will 
be misinterpreted, or not applied correctly, is great.   

Disagree.  

The SDL Adjustment Mechanism (SDLAM) was included in the Basin Plan at the unanimous request of 
Basin governments. It is intended to improve the social, environmental, and economic outcomes 
possible under the draft Basin Plan settings, based on new ways of river management. 

Development of the scientific method behind the SDLAM was led by the CSIRO and peer reviewed. 

7.2 The contribution to the total increase in SDLs as a 
result of supply measures — defined as the ‘supply 
contribution’ in sec 7.15 of the Basin Plan — is 
inadequately described in that section. First, the 
supply contribution is to be calculated on the basis of 
‘a repeat of the historical climate conditions’. This 
repeats the same error made by the MDBA in its ESLT 
determination, and the setting of the Basin-wide SDL 
that reflects it.   

Disagree.  

The MDBA undertook the SDLAM process consistent with the Water Act and Chapter 7 of the Basin 
Plan. This was appropriate and defensible. 

The Authority was required to determine the total supply contribution of notified measures 
consistent with section 7.15 of the Basin Plan on the basis of the factors set out in that section. This 
included ‘a repeat of historical climate conditions’ which is defined in the Basin Plan as the climatic 
conditions for the period July 1895 to June 2009 represented by the best available records of 
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hydrological and meteorological information for that period. The Authority applied this factor 
consistent with its definition.  

The MDBA does not accept that there was error involved in this work.  Use of a repeat of historical 
climate conditions for modelling purposes does not imply an expectation that these will necessarily be 
repeated, but rather that this record is an acceptable basis for modelling because it covers the same 
rainfall-runoff extremes experienced in the most recent 30 years.  We have acted consistently with 
the CSIRO’s advice on this issue. 

7.3 Further the term ‘unimplemented policy 
measures’ has been interpreted inconsistently 
between the Basin States and the MDBA, and not in 
accordance with the text of the Basin Plan.   

Disagree.  

By 30 June 2019, relevant Basin States need to have appropriate policy settings in place to meet the 
criteria for unimplemented policy measures under section 7.15 of the Basin Plan. The assessment of 
state implementation plans for these measures was done by the MDBA consistent with the Plan 
requirements. 

These policies must be implemented where supply measures have been identified, namely – the 
southern connected Basin. No supply measures were brought forward by NSW or Queensland in the 
northern Basin.  

7.4 In order to be satisfied that the supply 
contribution from supply measures ‘achieve 
equivalent environmental outcomes compared with 
benchmark environmental outcomes’, the MDBA 
cannot simply assess modelling results. It requires a 
substantive assessment. Real environmental 
outcomes are at stake. Leaving aside the clear text of 
the Basin Plan, as a matter of policy, modelling should 
not be preferred over empirical observation. Reliance 
only on modelling — which is the approach taken by 
the MDBA — is unlawful and inconsistent with the 
Basin Plan.   

Disagree.  

The MDBA does not agree that there is any inconsistency with the approach taken and the Basin 
Plan’s requirements. The method for calculating the supply measures, which is underpinned by 
hydrological modelling, is robust and is an appropriate use of the tools available.  

Hydrological models have been used in the Murray–Darling Basin for more than four decades. They 
are effective tools to help understand, plan and manage river systems and are especially useful and 
necessary given the size and complexity of the Basin. Significant effort has gone into reviewing the 
models’ performance including extensive calibration with observed data. This provides confidence 
that they are fit-for-purpose.  
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Empirical observations were an important part of the evidence base used during development of the 
Ecological Elements method. While the MDBA strongly supports on-ground observations for assessing 
Basin Plan outcomes and adaptively managing to continuously improve, such observations over one 
or few years would not be helpful to assess supply measures. 

All models require robust monitoring and observation to assess their performance and to adjust and 
refine as new information comes to hand – this is an essential part of the adaptive management 
process. 

While the MDBA will use modelling as the primary line of evidence, it is open to bolstering this with 
other lines of evidence to ensure on-ground environmental outcomes are achieved.  

7.5 The Ecological Elements Scoring Method in Sched 
6 of the Basin Plan, and the modelling undertaken by 
the MDBA, have alarming shortcomings. These are in 
part identified in the Ecological Elements Report. The 
shortcomings of the ‘default method’ are particularly 
notable in the context of the assessment of floodplain 
forests and fish species.   

Disagree.  

The scientific basis for the Royal Commission report’s conclusion of ‘alarming shortcomings’ is 
unclear. The Ecological Elements methodology is set out in Schedule 6 of the Basin Plan, and the 
development of the method was led by CSIRO, in consultation with Basin jurisdictions. The method 
was subject to implementation trials and multiple phases of independent review by eminent scientists 
throughout its development and testing. The CSIRO-led team were transparent in documenting the 
limitations of the method given the incomplete knowledge base and tools available.  

There is robust scientific research underpinning the method. Both the CSIRO-led team and the 
independent reviews (reports provided below) deemed the method scientifically valid and fit for 
purpose: 

SDL adjustment ecological elements method development report review of final project report by the 
Independent Review Panel. 
Development of the Murray–Darling Basin Plan SDL adjustment ecological elements method 

7.6 The reviews of the MDBA’s SDLAM modelling and 
the Ecological Elements Scoring Method are highly 
qualified, are critical of key aspects, and have limited 

Disagree.  

The method is underpinned by robust, peer reviewed science.  

https://www.mdba.gov.au/publications/independent-reports/sdl-adjustment-ecological-elements-method-development-report-review
https://www.mdba.gov.au/publications/independent-reports/sdl-adjustment-ecological-elements-method-development-report-review
https://www.mdba.gov.au/publications/independent-reports/development-murray-darling-basin-plan-sdl-adjustment-ecological
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scope. They fall far short of any supposed wholesale 
endorsement of the approach taken, as claimed by the 
MDBA. Those reports establish that the Ecological 
Elements Scoring Method and the modelling behind it 
is both experimental and unprecedented. There is a 
great deal of uncertainty in the results produced by 
the modelling, and consequently there is a substantial 
‘error space’ inherent in the modelling. As a 
consequence, on the evidence before this 
Commission, the current Ecological Elements Scoring 
Method and the modelling behind it is inconsistent 
with the requirement that the MDBA have regard to 
the principles of ESD. Further, based on the comments 
by the Independent Reviewers, and by other scientific 
experts before the Commission, there is real doubt 
whether the supply measure SDL adjustment process 
can be considered to be based on ‘the best available 
scientific knowledge’. At this stage, the supply 
measure contribution, which can represent up to a 
543 GL increase in the Basin-wide SDL, appears to be 
the result of a highly uncertain experiment with the 
environment of the Basin. That is not consistent with 
the requirements of the Water Act.   

The CSIRO, as an independent scientific body, and the MDBA were required to exercise judgement for 
certain aspects of the method, based on practical considerations such as the available information 
base and analytical tools. This is not uncommon in the application of science to real world issues. 
Furthermore, all jurisdictions agreed the method and the independent reviewer found the method fit-
for-purpose. 

7.7 There is a possibility of serious adverse ecological 
impacts as a result of supply measures, as detailed by 
several expert witnesses before the Commission, 
whose evidence is accepted. Dr Martin Mallen-Cooper 
identified the risk of increased Carp populations 
arising from the operation of the Chowilla Creek 
Environmental Regulator. Associate Professor Jamie 
Pittock also gave evidence of adverse ecological 
responses from the operation of supply measures 
such as regulators, levies and stopbanks. Associate 

The MDBA makes no claim that implementing the supply measures will be easy. There are risks that 
will require careful management and mitigation. Any possible negative environmental impacts will 
need to be considered and managed by the proponents, Basin States, when implementing the 
projects.  
To help mitigate these risks, the MDBA will publish an annual report on SDLAM implementation 
progress.  
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Professor David Paton AM gave evidence concerning 
risks as a result of the South Australian Government’s 
South East Flows Restoration Project. This evidence, at 
a minimum, raises real concerns about the 
environmental benefits of supply measures, as well as 
their compliance with the Basin Plan.   

To the extent that the supply measures do not proceed or do not collectively achieve the 605 GL 
offset, it will be necessary for additional water recovery to occur – as per the reconciliation process 
outlined in s7.11 of the Plan.  

7.8 Of equal concern is the process adopted in relation 
to the supply measure contribution. Substantial 
information, in the form of Business Cases, for each 
supply measure project, remained secret until their 
production in the Australian Senate. The reasons given 
for this secrecy have no substance. The Business Cases 
involve the functions of government, not private 
enterprise. There is no aspect of commercial in 
confidence — whatever that term is intended to mean 
— about them. They should have been made available 
to the public in a timely fashion for public scrutiny. 
The suggestion was made to the Commissioner that 
one reason for not releasing these documents is that 
they are ‘technical’ in nature. This claim is deeply 
unimpressive. It was also suggested that release of the 
Business Cases might cause ‘confusion and 
consternation’. This implies that the public — and 
Australia’s scientific community — is incapable of 
understanding these documents or that, given that 
infrastructure projects are involved, there might be 
subsequent changes to what is proposed. Not only is 
this attitude towards disclosure condescending, it 
neatly encapsulates the habit of the MDBA, amongst 
other government entities, to keep matters that 
should properly be disclosed to the public, secret.   

The MDBA acknowledges that the draft Business Cases for the supply measures should have been 
shared with the community, and supports such transparency when the measures are implemented.   
Basin states are the proponents for these projects and responsible for the release of such 
information. The MDBA reminded states at several junctures of the importance of transparency in this 
work.  
To assist in providing greater transparency to this process, the MDBA will publish an annual report on 
SDLAM implementation progress. 



 

24 
 

Finding MDBA response 

7.9 Many of the Business Cases received into evidence 
disclose significant shortcomings in the supply 
measure projects to which they relate, and many are 
in breach of the Phase 2 Guidelines for Business Cases 
outlined by the MDBA. The Business Case prepared 
regarding the Menindee Lakes Water Savings Project 
contains entirely inadequate content in relation to the 
identification of ecological risks, as one example. The 
Jacobs Report (hidden by the Commonwealth 
Government until its production under freedom of 
information laws) is scathing in its criticism of it. It 
states that it ‘does not present an organised, 
comprehensive, consistent or persuasive case for the 
project’. On the evidence, this criticism is well-
founded.   

Disagree.  
As indicated in the MDBA’s response to finding 7.7 above, the MDBA considers that implementation 
of the supply measures involves a number of challenges. All projects went through an assessment 
phase, in which risks were identified both by the proponent and the assessing jurisdictions (Basin 
states, the Commonwealth including the CEWO and the MDBA providing technical advice). Where the 
assessments identified risks or issues, proponents were required to develop and agree mitigation 
actions with the assessors for all issues, before inclusion of the project in the final package. The 
business cases represent the proposals at a point in time. Without consideration of mitigating actions, 
and further work to be done during design and implementation, the assessments do not provide a 
reasonable picture of how they will be implemented.  
Most projects will evolve during implementation, through concept trials, community and stakeholder 
input, and interactions between projects as they come online. The Authority’s approach to 
reconciliation will include a publicly reported annual stocktake and review of project progress. This 
process will be aimed at managing risks, and assurance that states’ delivery of the package of projects 
delivers the expected environmental outcomes.   
The MDBA Office of Compliance is currently preparing a framework for how the MDBA will track the 
projects, assess risks over time, and conduct the 2024 reconciliation assessment.  
The NSW government is responsible for implementation of the Menindee Lakes project, and will 
require support from a number of agencies, governments and the community to make it succeed. 

7.10 Both the Basin Officials Committee (BOC) and the 
MDBA conducted analysis of the various Business 
Cases for supply measures. Documents relating to the 
analysis conducted by the BOC remain secret. The 
MDBA analyses were kept secret (along with the 
Business Cases) until they were produced in the 
Australian Senate in March 2018. The MDBA analyses 
of several of the supply measures reveal its deep 
concerns about ecological risks associated with the 
supply measures. The risks identified are alarming — 

The MDBA undertook the SDLAM process consistent with the Water Act and Chapter 7 of the Basin 
Plan. This was appropriate and defensible. Any potential negative environmental impacts of the 
projects will need to be addressed by proponents, Basin states, when implementing them, including 
via relevant state approval processes.  
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see for example the risk to Golden Perch habitat 
identified in the analysis of the Menindee Lakes 
Business Case. The content of the Business Cases, and 
the MDBA analysis of it, are such that several of the 
supply measures should not have been the subject of 
a recommendation by the MDBA to adjust the Basin-
wide SDL under sec 23A of the Water Act. Its conduct 
in doing so is negligent.   

7.11 In the absence of a fully resourced scientific 
analysis, the full extent of the ecological risks posed to 
the Menindee Lakes and the Lower Darling from the 
current operating rules and the Menindee Lakes 
Water Savings Project are still yet to be realised. This 
has become an increasingly urgent matter in the 
context of the significant and continued ecological 
decline of the Menindee Lakes and the Lower Darling. 
  

Implementation of the Menindee Lakes Water Savings Project will need to address any unacceptable 
risks. This work is led by the NSW government, as the proponent of the Project. 
Please also refer the MDBA’s response to finding 7.9 above and throughout. 

7.12 Another problematic example of the MDBA’s 
secrecy concerns the SDLAM publications, the 
Benchmark Model Report and the SDLAM Model 
Report. No-one reading these reports obtains any 
assistance from the MDBA as to their specific decision-
making processes concerning the SDLAM. The 
modelling has still not been made available for 
scientific scrutiny.   

Disagree.  
All documents relating to the SDLAM determination were published on the MDBA’s website when 
finalised. While in isolation a benchmark model report does not explain the SDLAM process (nor is it 
intended to) in their totality the documents provide a clear picture of the decision making process: 

https://www.mdba.gov.au/publications/mdba-reports/sustainable-diversion-limit-adjustment-
mechanism-assessment-draft 

7.13 The MDBA’s consultation with Aboriginal Nations 
concerning the SDLAM process was inadequate. The 
Murray Lower Darling Rivers Indigenous Nations 
(MLDRIN) assessed that First Nations were deprived of 
any opportunity to provide an informed response to 
the SDLAM as a result of lack of information, 

The Basin States are the proponents of the SDLAM projects and are responsible for consultation with 
relevant stakeholders. 
Please also refer to the MDBA’s response to finding 7.8 above. 

https://www.mdba.gov.au/publications/mdba-reports/sustainable-diversion-limit-adjustment-mechanism-assessment-draft
https://www.mdba.gov.au/publications/mdba-reports/sustainable-diversion-limit-adjustment-mechanism-assessment-draft
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inadequate time for consultation, and inadequate 
provision of information. This is unacceptable.   

7.14 Even if the original Basin-wide SDL did reflect an 
ESLT consistent with the Water Act (which it did not), 
the adjusted SDL arising from the application of the 
SDLAM is nonetheless inconsistent with the 
requirement that it also reflects an ESLT. This is 
because the adjusted SDL is based on assumptions and 
projected outcomes said to arise from supply 
measures that have not yet been implemented. Many 
are still in the concept stage. Leaving aside the real 
doubts the Commissioner has as to the lawfulness of 
the environmental scoring method to achieve 
environmentally equivalent outcomes, an increased 
Basin-wide SDL that takes into account a supply 
contribution from supply measures that have not yet 
even begun to be constructed, or have not yet been 
put into operation, cannot result in a SDL that reflects 
an ESLT. To the extent that an amended Basin-wide 
SDL takes into account increases attributable to supply 
measure projects not yet complete and operational, it 
is inconsistent with the requirements of the Water Act 
and is therefore unlawful.   

Disagree.  
The Authority operated consistent with the Water Act and faithfully performed its functions, including 
in relation to the SDLAM as contemplated by the Water Act and Chapter 7 of the Basin Plan.  
The operation of the SDLAM is discussed in detail on our website:  
https://www.mdba.gov.au/basin-plan-roll-out/sustainable-diversion-limits/sdlam. 

 

7.15 Insofar as sec 7.20(2) of the Basin Plan 
purportedly permits the calculation of a SDL that takes 
into account projected outcomes, this section of the 
Basin Plan is inconsistent with the requirements of the 
Water Act and is beyond power.   

Disagree. 
Please refer to the MDBA’s response to finding 7.14. 

7.16 On 3 May 2018, the MDBA issued a media release 
arguing against a disallowance of the SDLAM 
amending instrument in the Australian Senate. That 

Disagree. 

https://www.mdba.gov.au/basin-plan-roll-out/sustainable-diversion-limits/sdlam
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media release stated in part that the MDBA:  stands 
by the amendments to the Basin Plan, which it 
recommended based on a rigorous, CSIRO approved 
methodology, independently reviewed and verified, 
and in accordance with the requirements set down in 
the Basin Plan in 2012. This public statement by the 
MDBA is both misleading and inaccurate. Such is the 
evidence before the Commission, including the 
independent reviews referred to in this media release, 
that there are grave concerns that the MDBA could 
even genuinely hold the view outlined in this media 
release. The decision of the MDBA to issue the 3 May 
2018 media release demonstrated deplorable 
judgement. It is yet another reason why there are 
serious doubts that the MDBA as currently managed 
has the capacity to perform its statutory functions 
capably, and with proper integrity. No reasonable 
decision-maker:   

As per the MDBA’s response to finding 7.14, our view is that the amendments were made in 
accordance with the requirements of the Basin Plan. 
Please also refer to the MDBA’s responses to findings 7.6 and 7.9.  

could be satisfied that in relation to a number of the 
Business Cases, including Menindee Lakes and Hydro-
cues, that the Phase 2 Guidelines were satisfied   

Disagree. Please refer to the MDBA’s response to findings 7.9 and 7.11. 

could be satisfied that the supply measures are likely 
to be implemented by 30 June 2024   

Disagree. Please refer to the MDBA’s response to finding 7.7. 

based on the qualifications in the independent reports 
referred to above, could consider that the 
amendments to the Basin Plan proposed through the 
SDLAM had been ‘independently ... verified’. To the 
extent that it is suggested these amendments are 
based on ‘rigorous CSIRO approved methodology’, it is 
noteworthy that the Ecological Elements Report states 
that it is based on a ‘highly simplified hydro-ecological 

Disagree. Please refer to the MDBA’s response to finding 7.6. 
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model’ and that it ‘will not adequately represent 
species or responses at a fine scale’ and is ‘not 
intended for site-scale planning or assessment of 
works and measures scenarios’  

Chapter 8: Constraints 

8.1 Without the removal of constraints to the flow of 
sufficient water in the river systems, achieving so-
called enhanced environmental outcomes will either 
not happen, or will result in limited outcomes.    

Agree. 
Removing or addressing system constraints through the combination of supply and constraints 
measures is vital to the achievement of enhanced environmental outcomes.  

8.2 As the Productivity Commission noted in its 2018 
draft report reviewing the Basin Plan, there can be 
little confidence that constraints measures proposed 
will be in place by 30 June 2024. Almost no progress 
has been made on constraint removal or easing over 
the past five years.    

The MDBA agrees that more progress should have been made in respect of implementing the supply, 
constraints and efficiency measures. The MDBA raised this concern in late 2018 in its report card on 
Basin Plan implementation.  
It took significant effort from Basin governments over four years to develop the supply and 
constraints measure projects which were reflected in the Basin Plan amendment in 2018. Completing 
all of these projects by 2024 will be challenging. Many of the projects are complex, need to address a 
number of risks, and include interdependencies with other projects. The projects will need to be 
managed as a package. As mentioned previously, the MDBA will release annual reports on progress 
with implementing the supply, constraints and efficiency measures. 
The MDBA encourages all parties to accelerate work on project implementation. We consider that the 
availability of additional resources from governments would assist.  
Please also refer to the MDBA’s response to finding 7.7. 

8.3 The impact of removing or easing constraints that 
have been created by landowners and others who live 
or work on floodplains is that desirable inundation of 
those floodplains may from time to time create access 
difficulties, or may cause damage to agricultural land, 
built works, and other items of value. The current 

Agree.  
The SARC Report rightly points out that this work will be challenging. However, it has been done 
before. In the early 2000’s the joint governments were able to successfully negotiate landowner 
easements between Hume Dam and Yarrawonga.  

https://www.mdba.gov.au/basin-plan/basin-plan-annual-report-card
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policy, however, requires the voluntary co-operation 
of landowners. Easements have to be negotiated, as 
an example. Landowners might wish to resist co-
operation in constraints removal. Many will 
understandably not be willing participants in 
constraints removal. In those circumstances, 
continued attempts with a voluntary scheme may be 
futile.    

The joint governments are considering their policy approaches to the issue of uptake of easements 
and agreements.  

8.4 Major infrastructure projects often involve the 
compulsory acquisition of property, on the basis they 
are one example of government action felt to be in 
the interest of the public at large. The removal of 
constraints as part of the implementation of the Basin 
Plan falls well within any sensible definition of a major 
infrastructure scheme. For progress to be made with 
landowners and others who will be impacted by 
constraint easing or removal, it is likely that the 
process will have to become compulsory in the 
national interest. This means, of course, an 
appropriate acquisition and compensation scheme will 
need to be put in place. Such a scheme should reflect 
the well-known concept of ‘just compensation’, and 
provide for mediated or arbitrated outcomes.    

Consistent with the MDBA’s response to finding 8.3 above, there are precedents for successful 
conduct of easement programs. Each of the Basin states have sufficient powers and tools to make 
these work, noting that a voluntary program involving genuine consultation and engagement is clearly 
preferable to a compulsory approach. 

8.5 Genuine consultation is essential throughout this 
process, but has not occurred to date.    

The MDBA agrees that effective consultation is necessary for the successful delivery of SDLAM 
projects. While Basin State governments, as proponents, are responsible for delivering the supply 
projects, including consulting with communities on detailed design and implementation, the MDBA 
considers it has a role to help explain the overall scheme to the community and to conduct assurance 
on progress. To assist with this, the MDBA will publish an annual report on SDLAM implementation 
progress. 
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8.6 Even without an appropriate compulsory 
compensation/acquisition scheme, the $200 million 
set aside by the Commonwealth Government for 
constraint removal is likely to be inadequate.    

This finding is not directed to the MDBA. 
The majority of key constraints measure projects have been notified as supply measures and are 
therefore not restricted to funding via the $200 million constraints removal program. Supply 
measures can be funded from the Commonwealth’s Sustainable Rural Water Use and Infrastructure 
Program.  

Chapter 9: Efficiency Measures & the 450 GL  

9.1 Without the removal of constraints, enhancement 
of the environmental outcomes listed in subsec 
86AA(3) of the Water Act and Sched 5 of the Basin 
Plan is unlikely to be achieved, or at least fully 
achieved. This risks the waste of public funds on 
efficiency measures.    

This is a tautological finding. If the elements of the Plan are not implemented, then the expected 
outcomes are unlikely to be achieved. 

9.2 Recovering water for the environment through 
‘buybacks’ is considerably less expensive than through 
irrigation efficiency upgrades (efficiency measures). 
There would need to be compelling reasons to justify 
the additional public expense of efficiency measures. 
There are none.    

Setting the preferred mix of water recovery options is not a responsibility of the MDBA. 
While buybacks can recover water at a lower budgetary cost than efficiency measures and there can 
be benefits to the seller from the transaction, the MDBA has published peer reviewed analysis of the 
flow-on socio-economic impacts of buybacks on more than 60 communities within the MDB. This has 
highlighted how buybacks can add to other drivers of change affecting Basin communities. 
Any lasting public reform needs broad based community support. It needs to be fair and be seen to be 
fair. In this context, choosing the balance between buybacks and efficiency measures is fundamentally 
a decision for governments.  

9.3 Buyback was the subject of considerable criticism 
by some persons and representative bodies during the 
Commission’s consultations. That criticism is 
misplaced on the basis of the evidence. In addition to 
recovering water at much less cost to all taxpayers, 
there are real benefits to buyback — for example, 

Please refer to the MDBA’s response to finding 9.2 above. 

https://www.mdba.gov.au/water-recovery-southern-basin
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funds received from the sale of entitlements are 
usually spent locally, and there are additional 
economic benefits from debt reduction.    

9.4 The asserted negative impacts of buyback either 
do not exist, or have been greatly overstated. Buyback 
did not cause a mass exodus of people from farming 
or irrigation — most buyback agreements related to 
partial sales of entitlements only. The vast majority of 
those who sold entitlements retained water delivery 
rights. The so-called ‘Swiss cheese’ effect has been 
frequently cited, but appears to be more myth than 
fact.    

Disagree. 
It is important to differentiate between the outcomes for the seller of the water entitlements, and the 
flow on outcomes for irrigation dependent communities. 
The MDBA has conducted extensive analysis of the flow on socio-economic impacts of the Basin Plan 
on irrigation dependent communities. This work has been peer reviewed and published on our 
website. 

9.5 The impact of water recovery generally in Basin 
towns and regional centres has been overstated. The 
reports authored by the MDBA, or commissioned by it 
that suggest otherwise are deeply flawed. For 
example, the notion of some proportional relationship 
between a reduction in water and a reduction in farm 
production is rejected. It is accepted that such a 
relationship could be debunked by an economics 
undergraduate. There are many other more pertinent, 
contributing factors to decreases in population or jobs 
or farm revenue — these include technological change 
and mechanization, amongst a number of other 
relevant factors.    

Disagree. 
This criticism of MDBA’s social and economic assessments is not warranted. To our knowledge, the 
scale, level of detail and robustness of our work has not been repeated in comparable studies 
elsewhere. Our reports involved collection of a substantial amount of primary data, utilised ABS 
census data, was supported by numerous interviews with regional leaders, involved the development 
of new models by KPMG, and the work was peer reviewed by the University of New England. This 
work can be accessed at: https://www.mdba.gov.au/publications/mdba-reports/2017-basin-plan-
evaluation-reports. 
The assertion that our studies do not take account of the other drivers of change in Basin economies 
is incorrect. MDBA reports clearly separate those impacts which were due to the Basin Plan from the 
effects of other factors on production and employment, including technological change. For example 
– see community profiles at: 
https://www.mdba.gov.au/publications/mdba-reports/southern-basin-community-profiles 

9.6 Amongst other flaws in the socio-economic impact 
reports relied upon by the MDBA in relation to water 
recovery is the total neglect of the non-market 

Disagree. 
This is not correct. The MDBA has conducted significant work on non-market values and other 

https://www.mdba.gov.au/water-recovery-southern-basin
https://www.mdba.gov.au/water-recovery-southern-basin
https://www.mdba.gov.au/publications/mdba-reports/2017-basin-plan-evaluation-reports
https://www.mdba.gov.au/publications/mdba-reports/2017-basin-plan-evaluation-reports
https://www.mdba.gov.au/publications/mdba-reports/southern-basin-community-profiles


 

32 
 

Finding MDBA response 

benefits of water recovery. The Water Act is an 
environmental law. At its core is the requirement of 
setting a Basin-wide SDL such that the key 
environmental assets and ecosystems of the Basin are 
restored from ongoing degradation, and protected. 
They must not   be compromised. Yet the MDBA 
ignores in any meaningful way the non-market 
benefits of restoration and protection of the 
environment. 

benefits such as for tourism, fishing and floodplain grazing. For example see: 
https://www.mdba.gov.au/sites/default/files/pubs/NB-floodplain-grazing_2.pdf 
https://www.mdba.gov.au/sites/default/files/archived/basinplan/2017-
Assessment_Ecological_Economic_Benefits.pdf 

9.7 The evidence about the unreliability of efficiency 
measures due to ‘return flows’ is accepted. Its impact 
on the volume of water said to have been recovered 
to date through efficiency measures is uncertain, but 
it is likely to have been meaningful, and should have 
been the subject of urgent research by the MDBA, 
rather than total neglect.    

Disagree 
As indicated in the MDBA statement on the SARC report above, last year a workshop of experts was 
held to consider the ‘return flows’ issue, led by the University of Melbourne.  
The workshop supported the position held by MDBA and state water agencies – that the issue of 
return flows is not likely to undermine the outcomes of the Basin Plan. It also noted that many of 
these risks are addressed by surface water accounting arrangements. For groundwater systems it is 
accepted that there may be an impact in the longer term, with the size and timing depending on the 
location and the extent of growth in groundwater use. Provided there is appropriate monitoring of 
such changes, they can be taken into account in future reviews of the Basin Plan.  

9.8 The efficiency measures schemes to date have 
involved a lack of disclosure on matters of key 
importance — who has received funding, how much, 
for what, to reduce how much water use, and to 
recover how much water to the Commonwealth?    

The MDBA does not administer this program. 

9.9 For a number of years neither the Commonwealth 
Government, nor New South Wales or Victoria, have 
had any genuine commitment to recovering the so-
called 450 GL of upwater for enhanced environmental 
outcomes. The ill-informed letter from Mr Barnaby 
Joyce when he was Water Minister to his South 

The MDBA does not administer this program. 
However, as per the MDBA’s response to finding 8.2 above, the MDBA is concerned about the lack of 
progress with the SDLAM program, including the 450GL of efficiency measures. This was highlighted in 
our report card last year.  
The MDBA encourages the Basin governments to accelerate progress with the efficiency measures, 

https://www.mdba.gov.au/sites/default/files/pubs/NB-floodplain-grazing_2.pdf
https://www.mdba.gov.au/sites/default/files/archived/basinplan/2017-Assessment_Ecological_Economic_Benefits.pdf
https://www.mdba.gov.au/sites/default/files/archived/basinplan/2017-Assessment_Ecological_Economic_Benefits.pdf
https://www.mdba.gov.au/publications/independent-reports/return-flows-independent-review
https://www.mdba.gov.au/basin-plan/basin-plan-annual-report-card
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Australian counterpart dated 17 November 2016 — 
written as though the actual definition of socio-
economic impact in the Basin Plan did not exist — is 
testament to this.    

including to achieve the short term milestone of 62GL by 30 June 2019 (in order to satisfy the 5% rule 
of the SDLAM). 

9.10 The recent criteria agreed at the Murray-Darling 
Basin Ministerial Council meeting on 14 December 
2018, at the behest of the Victorian and New South 
Wales Governments, is another example of the lack of 
commitment by the Commonwealth, New South 
Wales and Victoria to delivering the 450 GL. The South 
Australian Government’s agreement to changes to the 
socio-economic criteria for efficiency measures is 
antipathetic to the interests of South Australia, and 
the South Australian environment. It is doubtful that 
much of the 450 GL of upwater will ever be actually 
recovered for the environment through efficiency 
measures, and especially under the new criteria 
agreed.    

The MDBA does not administer this program. 
However, the MDBA is concerned about lack of progress with the SDLAM program, including the 
450GL efficiency measures. This was highlighted in our report card last year.  

9.11 In any event, future water recovery, including the 
450 GL of upwater, should largely, if entirely, be 
through buyback. There is no proper justification for 
the massive additional expenditure on efficiency 
measures to recover water.    

Please refer to the MDBA’s response to finding 9.2 above. 

Chapter 10: Northern Basin Review  

10.1 The Northern Basin Review (NBR) is an example 
of gross maladministration by the MDBA. It is an 
example of how the current management of the 
MDBA has shown itself unwilling and incapable of 
fulfilling their statutory functions and obligations.    

Disagree. 
The Northern Basin Review and the subsequent amendment to the Basin Plan was made consistent 
with Water Act and Basin Plan requirements, following extensive consultation, new scientific work 
and additional commitments by state governments. 

https://www.mdba.gov.au/basin-plan/basin-plan-annual-report-card
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10.2 The NBR resulted in a 70 GL reduction in the 
amount of water to be recovered for the environment 
in the Northern Basin: 

Please see below for detailed responses to each point raised 

a. This recommended reduction was in part influenced 
by the same misconstruction of the Water Act that 
infected the determination of the ESLT and the setting 
of a Basin-wide SDL.    

Disagree. Please refer to the MDBA’s response to finding 3.1 above. 

b. To the extent that social and economic factors 
influenced the NBR, the MDBA has kept this 
information secret.    

Disagree. 
The basis upon which the MDBA conducted the Northern Basin Review is published, including the 
decision making process, the science (including modelling) and the assessments of social and 
economic impacts. All reports associated with the northern basin review can be found on the MDBA 
website at: 
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-
northern-basin 

c. The NBR was not based on the best available 
scientific knowledge.    

Disagree. 
New research and scientific investigation was undertaken in collaboration with experts in a number of 
fields, each element of the Northern Basin Review was independently reviewed by scientific experts 
who were not directly involved in the research work. 
All reports associated with the Northern Basin Review, including the independent reviewer’s report, 
can be found on the MDBA website at: 
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-
northern-basin 

d. There is no scientific, intelligible or rational 
justification put forward for the reduction of 70 GL. 
The obvious inference to be drawn is that political 
considerations largely drove the NBR, not science. This 

Disagree. Please refer to the MDBA’s response to finding 10.2(b) above. 

https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
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is not only unlawful, but is deplorable.    

e. The MDBA ignored ESD in the NBR.    Disagree. Please refer to the MDBA’s response to finding 10.2(b) above. 

f. The MDBA has not made its modelling available for 
the NBR, and has again demonstrated its desire to 
keep its work and decision-making processes away 
from proper scrutiny.    

Disagree. 
All reports associated with the Northern Basin Review can be found on the MDBA website. This 
includes modelling documentation and model outputs available at: 
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-
northern-basin 

g. More water should be recovered for the 
environment in the Northern Basin to satisfy the 
requirements of the Water Act, not less. This is 
demonstrated by the MDBA’s own published work, in 
particular the Environmental Outcomes Report.    

Disagree. Please refer to the MDBA’s response to findings 10.2(b) and (h). 

h. The unchallenged evidence of Professor Richard 
Kingsford, Professor John Williams and the Wentworth 
Group of Concerned Scientists is accepted in its 
entirety on the degraded condition of several key 
environmental assets in the Northern Basin — such as 
the Condamine-Balonne, the Macquarie Marshes and 
the Narran Lakes — and the poor and inadequate 
understanding of the condition of these assets and 
their environmental requirements by the MDBA.    

Several key environmental assets in the northern Basin are in a degraded condition. However it is not 
correct to claim that as part of the Northern Basin Review the MDBA did not take into consideration 
the environmental watering requirements of all key ecosystem assets and functions of the northern 
Basin. 
The two assets specifically identified in this statement (Narran Lakes and Macquarie Marshes) contain 
areas that are listed as Ramsar sites. In addition to these two sites there is a Ramsar site in the Gwydir 
wetlands in the northern Basin. Further, there are many more key environmental assets and functions 
identified in the northern Basin. 
Comprehensive documentation on the environmental water requirements of all key environmental 
assets and functions can be found on the MDBA website at: 
https://www.mdba.gov.au/publications/mdba-reports/assessment-environmental-water-
requirements-northern-basin-review 
Where the information was available for Ramsar sites, the MDBA applied the ecological character 

https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/publications/mdba-reports/assessment-environmental-water-requirements-northern-basin-review
https://www.mdba.gov.au/publications/mdba-reports/assessment-environmental-water-requirements-northern-basin-review
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description produced by the Commonwealth Environmental Water Holder (refer list of available 
ecological character description published at: 
http://www.environment.gov.au/water/wetlands/publications#ecds.) 
In conducting the Northern Basin Review, the MDBA commissioned new research to better 
understand the unique northern Basin ecosystems. This new knowledge was integrated into the 
outcomes of the review. All reports associated with the Northern Basin Review can be found on the 
MDBA website: 
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-
northern-basin  

10.3 The ‘toolkit’ measures described in the NBR may 
be sensible matters to implement. They do not justify 
a reduction in 70 GL.    

Successful implementation of the toolkit measures will be fundamental to improving water 
management in the Northern Basin. This is because the improvements sought by the Plan can only be 
achieved through rules changes that states are responsible for, leading to what is called ‘event based 
flow management’. 
The ‘toolkit’ measures also recommend that remaining water recovery be targeted by location and 
entitlement type so as to provide the most efficient and effective delivery of water for key 
environmental assets and functions, where required. 
Other measures are complementary to the management of the system such as removal of system 
constrains, construction of functioning fish ways and mitigation of cold water pollution. 
All reports associated with the northern basin review, including the decision to reduce the recovery 
target, can be found on the MDBA website: 
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-
northern-basin 

10.4 The socio-economic impact reports prepared by 
or for the MDBA in relation to the Northern Basin are 
flawed.    

Disagree. Please refer to the MDBA’s response to finding 9.5 above. 

10.5 The reduction of the SDL by 70 GL is unlawful. It Disagree. Please refer to the MDBA’s response to finding 10.2 above. 

http://www.environment.gov.au/water/wetlands/publications#ecds
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
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was not based on the best available scientific 
knowledge, and will further compromise key 
environmental assets and ecosystems, contrary to the 
definition of ESLT.    

10.6 If the NBR had been conducted lawfully, and 
based on the best available science, it is almost certain 
that an increase of water recovery for the 
environment would be the result, not a decrease. This 
would mean more water will need to be purchased — 
through buybacks — in the Northern Basin.    

Disagree. The Northern Basin Review was conducted lawfully. Please refer to the MDBA’s response to 
finding 10.2 above. 

Chapter 11: Aboriginal Engagement  

11.1 The Water Act and Basin Plan are unclear about 
the policies underpinning their specific references to 
matters relevant to Aboriginal people in relation to 
Basin water resources, despite there being clear 
obligations in relevant international agreements, and 
despite developments in native title law. Without 
precise policy objectives aimed at achieving legal 
recognition of their cultural needs and interests in 
water resources, Aboriginal people rightly feel that 
their interests have been marginalized 

The MDBA does not have policy responsibility for the Water Act. 
The Water Act outlines the mandatory content of the Basin Plan and the functions of the MDBA. It 
includes obligations in relation to Aboriginal participation and involvement in Basin water 
management and planning. The Basin Plan contains statutory provisions that require Aboriginal 
interests to be considered in water planning, management and monitoring activities as specified by 
the Water Act. 
The MDBA is committed to supporting Aboriginal Nations in the Basin engage to on water resource 
management and improved protection of cultural values and uses of water.  
We support capacity building of First Nations in the Basin by providing ongoing support for MLDRIN 
and NBAN and through a long history of engagement with the Barkindji Traditional Owners at Lake 
Victoria. 
We have supported seminal research in this area for many years, with milestone reports released last 
year (Dhungala Baaka: Rethinking the Future of Water Management in Australia; A Pathway to 
Cultural Flows in Australia; Cultural Flows: A Guide for First Nations), see Cultural Flows research 
reports. 
On 7 May 2018 the Minister for Agriculture and Water Resources announced a package of measures, 

http://www.culturalflows.com.au/index.php?option=com_content&view=article&id=38&Itemid=131
http://www.culturalflows.com.au/index.php?option=com_content&view=article&id=38&Itemid=131
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including a suite of commitments that strengthen Aboriginal involvement in water management in the 
Basin. This package included a $2.5 million commitment for two full time cultural flows staff positions 
for MLDRIN and NBAN and $40 million for an Aboriginal water entitlements program. Also, the MDBA 
will report annually to the Commonwealth Water Minister on how Aboriginal values and uses were 
considered when planning for environmental watering and how Aboriginal people were involved.  
Further, Basin Ministers endorsed the establishment of a Community of Practice (CoP) in December 
2018. The membership of the CoP will include water policy practitioners and Traditional Owners from 
across the Basin.  

11.2 The Basin Plan and WRPs represent opportunities 
to provide for appropriate recognition and restoration 
of the cultural needs and interests of Aboriginal 
people in Basin water resources, especially where 
native title law is not well adapted to do so. The Basin 
States must commit greater effort to understanding 
and making provision for Aboriginal people to play a 
more central role in water resource management.    

This finding is not directed at the MDBA. 

11.3 Considerable research has been undertaken by 
Aboriginal people, academically and in the field, to 
show the multiple benefits available to traditional 
owner groups and beyond, of including Aboriginal 
decision-making in legal and administrative schemes 
for water management.    

Agree. 
The MDBA has provided support, both financial and technical, to allow MLDRIN and NBAN to lead 
research in this area. This research has also highlighted the multiple benefits of Traditional Owners 
being involved in decision making. More information can be found at the following link: Cultural Flows 
Research reports. 

11.4 In some areas of the Basin, such as the Darling 
River, the depleted and degraded condition of the 
river and its ecosystems has had a directly damaging 
effect on the social and cultural fabric of the lives of its 
traditional owners, which must be urgently remedied.    

Agree.  
The MDBA has commissioned research in partnership with Traditional Owners which highlighted the 
direct link of the health of the waterways to the health and wellbeing of Traditional Owners; see the 
report Our water, our life - An Aboriginal study in the Northern Basin | Murray-Darling Basin 
Authority. 

http://www.culturalflows.com.au/index.php?option=com_content&view=article&id=38&Itemid=131
http://www.culturalflows.com.au/index.php?option=com_content&view=article&id=38&Itemid=131
https://www.mdba.gov.au/publications/mdba-reports/aboriginal-study-northern-basin
https://www.mdba.gov.au/publications/mdba-reports/aboriginal-study-northern-basin
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11.5 A lack of prioritization and commitment of 
adequate time and resources by some Basin States (in 
particular New South Wales and Victoria) has resulted 
in some consultation being procedurally inadequate 
and culturally inappropriate.    

This finding is not directed at the MDBA.  
The MDBA encourages culturally appropriate and adequate engagement with Aboriginal people in the 
Basin and uses both the Akwé: Kon guidelines and the United Nations Declaration on the Rights of 
Indigenous Peoples (UNDRIP) to inform Aboriginal engagement in the Basin. This is evidenced in the 
MDBA’s Part 14 Guidelines for Water Resource Plans, Aboriginal Partnerships Action Plan and the 
principle of Free, Prior Informed consent which is utilised in projects undertaken by the MDBA.  
In relation to consultation on Water Resource Plans, the relevant state is required to consult 
Aboriginal nations in the Water Resource Plan area. The MDBA has developed Position Statements 1B 
and 14A, and the Part 14 Guidelines for Water Resource Plans to assist states in providing culturally 
appropriate and adequate consultation with Basin Aboriginal nations. 

Chapter 12: Water Resource Plans  

12.1 As found above, the Basin-wide SDL is not lawful. 
The WRPs are required to incorporate and apply the 
water resource-specific SDLs specified in the Basin 
Plan. To the extent that those SDLs were determined 
using, or on the basis of the Basin-wide determination, 
and to the extent that WRPs incorporate and adopt 
those SDLs, the accreditation of those WRPs for the 
purposes of the Water Act will be unlawful.    

Disagree.  
The SDLs were made consistent with the requirements of the Water Act. Please refer to the MDBA’s 
response to findings 3.1 and 10.1 above and throughout.  

12.2 It is unlikely all WRPs will be submitted in time for 
accreditation by 1 July 2019. If they are, their quality is 
likely to suffer.    

The MDBA would prefer the development of WRPs to be more advanced than is currently the case.  
To minimise the risks associated with the likelihood of late WRPs, in December 2018 the Minister for 
Agriculture and Water Resources established a regulation under the Water Act. This regulation sets a 
deadline for the submission of WRPs to the MDBA of 28 February 2019, and provides for the Minister 
to grant an extension to Basin States of either up to 2 months or up to 10 months. In making a 
decision to grant such extensions beyond 30 June 2019, the Minister may consider evidence provided 
by Basin States that key Basin Plan elements, including the Sustainable Diversion Limits, will take 
effect from 1 July 2019. Extensions will enable Basin States to manage timeframes for submission of 
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WRPs to the MDBA and an opportunity to ensure quality WRPs are developed, with sufficient time to 
engage with and consider community and Indigenous views on WRP content. 

12.3 WRPs have been delayed as a result of a lack of 
commitment to the Basin Plan by the States of Victoria 
and New South Wales, and by a lack of proper 
resourcing. New South Wales has, in particular, 
suffered from staff turnover and departmental 
restructuring. Institutional knowledge and the skills to 
develop WRPs have been lost.    

This finding is not directed at the MDBA. 

Chapter 13: Environmental Watering & Outcomes  

13.1 Environmental watering represents the 
considered use of recovered water to restore 
environmental health and therefore environmental 
water planning and delivery programs are critical to 
the success of the Basin Plan. Environmental water 
planning and delivery requires coordination of 
multiple government agencies and non-government 
bodies and appropriate resources must be provided to 
enable adaptive management of the Basin water 
resources. This necessarily requires greater application 
of government funding to support these activities. 

Agree. 
Appropriate governance arrangements for environmental water coordination and adaptive 
management across agencies and jurisdictions are in place. The Southern Connected Basin 
Environmental Watering Committee (SCBEWC) was established by the Ministerial Council in 2014. The 
SCBEWC annual report is publicly available to assist with transparency: 
https://www.mdba.gov.au/publications/mdba-reports/southern-connected-basin-environmental-
water-committee-annual-reports 
The recent 2018 Northern Connectivity event demonstrated successful coordination and protection of 
environmental watering events in the northern Basin. In the northern Basin, only the Commonwealth 
Environmental Water Office (CEWO) and Office of Environment and Heritage (OEH) hold 
environmental water. As such, establishing a northern Basin equivalent to SCBEWC may not be 
necessary. However the concept of having a formal mechanism for intergovernmental coordination 
and adaptive management of environmental watering is supported. 

13.2 It is vital to have a comprehensive Basin-wide 
environmental monitoring program to monitor the 
outcomes of the Basin Plan. As identified by the MDBA 
in its 2017 Evaluation of the Basin, there are several, 

Agree. 
There remains a need for a Basin-wide monitoring, evaluation and reporting Strategy. The level of 
funding is a matter for all governments, but the MDBA would welcome additional resourcing. 

https://www.mdba.gov.au/publications/mdba-reports/southern-connected-basin-environmental-water-committee-annual-reports
https://www.mdba.gov.au/publications/mdba-reports/southern-connected-basin-environmental-water-committee-annual-reports
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serious gaps in the scientific understanding of the 
Basin environment, and in relation to evaluation and 
monitoring generally. The Commissioner agrees that 
improvements must be made along the lines the 
MDBA has suggested in that report.    

The MDBA is working with Basin States to align evaluation products and ensure data sharing. We are 
also working with all relevant agencies to develop a Basin Science Platform to ensure: coordination of 
scientific studies and monitoring activities between the Basin states and the MDBA/CEWH; science 
projects correlate to key management questions; and the transparency of science needs, decision 
making and funding across all levels of government.  

13.3 The main reason for a lack of proper monitoring 
of the environmental condition of the Basin is a lack of 
adequate government funding. The discontinuation of 
the Sustainable Rivers Audit was undesirable and 
inappropriate.    

Monitoring is a scalable activity – more resourcing would assist in improving the overall effort.  

13.4 Although the MDBA is to be commended for 
producing reports on the environmental condition of 
the Basin, these reports tend to overstate some 
environmental outcomes. As an example, the MDBA’s 
2018 Icon Site Condition Report provides an overall 
positive message about the achievements of the Basin 
Plan that is not always reflected by a detailed look at 
site specific objectives. Scientific reports such as this 
should not be concerned with publicity-style 
‘messages’.    

The MDBA accepts this finding as useful feedback that we will consider for our communications effort. 
While we do not consciously overstate outcomes, it is challenging to present complex information on 
environmental issues in a way that is at once compelling, easy to understand, and accurate.  
The MDBA is committed to sharing information on environmental outcomes in a layered and publicly 
accessible way. The new MDBA water for the environment webpages provide an interactive portal to 
allow the general public to track relative environmental condition through time, whilst also being able 
to drill down to site specific objectives and have access to the primary scientific reports. 
https://www.mdba.gov.au/managing-water/water-for-environment 
The 2018 Icon Site Condition Report aimed to provide an overall summary of how key sites were 
tracking along the River Murray after ten years of ecological monitoring and use of environmental 
water and works. The report was a first attempt at providing a high level qualitative assessment of the 
performance against site objectives from 2006–07 to 2016–17. This information is essential to 
support adaptive management at the site, system and basin scales and its presentation and utility will 
be refined over time. Site specific objectives were detailed in the appendix and the supporting full 
scientific reports are available online, for example: 
https://www.mdba.gov.au/publications/independent-reports/lower-lakes-coorong-murray-mouth-
monitoring-reports 

https://www.mdba.gov.au/managing-water/water-for-environment
https://www.mdba.gov.au/publications/independent-reports/lower-lakes-coorong-murray-mouth-monitoring-reports
https://www.mdba.gov.au/publications/independent-reports/lower-lakes-coorong-murray-mouth-monitoring-reports
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13.5 Environmental watering can provide positive 
benefits over time, and it is starting to do so at some 
sites. However, it appears to be too little — and may 
be too late — for other sites. A number of important 
environmental sites, including Ramsar sites, are in an 
alarmingly critical state of health. In particular, there 
are serious concerns about the health of the Coorong. 
Water recovery associated with a recovery target of 
2750 GL will not be sufficient to restore it to a 
sustainable healthy condition. Urgent attention must 
be given to the protection and restoration of this site 
and many other sites across the Basin.    

The MDBA shares concerns over the condition of the Coorong. The 2018 Icon Site condition reporting 
for the Lower Lakes, Coorong and Murray Mouth showed mixed results. While high natural inflows 
and environmental water delivery over successive years was found to have contributed to some 
Ramsar site condition improvements, performance against some environmental objectives 
(waterbirds and some fish species) has declined in recent years.  
Improving connectivity through the Coorong, Lower Lakes and Murray Mouth has been a Basin wide 
environmental watering priority for several years and is expected to remain so into the future given 
the condition and significance of this internationally important site.  
https://www.mdba.gov.au/publications/mdba-reports/southern-connected-basin-environmental-
water-committee-annual-reports 

13.6 On commercial radio on 29 August 2018, Mr 
Joyce, the Commonwealth Government’s Special 
Drought Envoy — not a member of the Executive 
Council or a Minister of the State under either secs 62 
or 64 of the Constitution respectively — suggested 
that environmental water held by the Commonwealth 
Environmental Water Holder (CEWH) should be used 
to ‘grow the fodder to keep the cattle alive’ during the 
course of the drought. He suggested that if this was 
not lawful, then the relevant legislation should be 
changed. This suggestion is not in the interests of the 
people who live and work in the Basin, nor in the 
interests of the broader Australian public, or that of 
the environment. It is contrary to the objects and 
purposes of the Water Act and Basin Plan. It is against 
the national interest. It has been rightly rejected by, 
amongst others, the MDBA and the CEWH. Adaptation 
to the challenges of a warmer and drier climate will 
require a vastly more sophisticated approach. That 
approach must be based on proper scientific research 
and analysis, as well as a basic level of common sense.    

This finding is not directed at the MDBA. 

 

https://www.mdba.gov.au/publications/mdba-reports/southern-connected-basin-environmental-water-committee-annual-reports
https://www.mdba.gov.au/publications/mdba-reports/southern-connected-basin-environmental-water-committee-annual-reports
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Chapter 14: Interception Activities  

14.1 In determining the ESLT, the MDBA did not have 
or obtain accurate information about either 
floodplains or floodplain diversions in the Basin. 
Floodplain diversions have had a significant 
detrimental impact on the health of many important 
environmental assets of the Basin. They also have an 
impact on individuals, as illustrated by the experience 
of the Lamey family.    

The MDBA agrees that floodplain diversions have had a significant detrimental impact on the health 
of important environmental assets in the Basin. We do not agree with the comments about the 
quantification of this form of take. 
In 2012, the best available estimates of floodplain diversions were included in the Baseline Diversion 
Limit (BDL) estimates set out in Schedule 3 of the Basin Plan. Both NSW and Qld currently have 
processes in place to: improve the BDL estimates, regulate this form of take and improve future 
monitoring and compliance.   
The impact of all diversions and interceptions on the key environmental assets was determined on the 
basis of the modelled flows at gauge sites calibrated to actual flows. The flows at these sites 
incorporate the impact of floodplain harvesting, even if it was previously expressed in the models as a 
loss (or an “unaccounted difference”). 

14.2 Insofar as any further work is being undertaken 
to determine how much water is extracted from 
floodplains, there is no evidence that this further work 
is accompanied by any additional research as to 
floodplain watering requirements.    

Disagree. 
Consistent with the MDBA’s ongoing commitment to use the best available science in decision 
making, we invested in several environmental investigations to improve our understanding of 
floodplain watering requirements in the northern Basin to inform the Northern Basin Review. The 
various projects looked at: environmental water requirements, links between flow and ecology, and 
floodplain mapping and inundation modelling. Subject to available resources, the MDBA is committed 
to continuing to invest in the science and monitoring that is needed. 

14.3 Insofar as the MDBA may be proposing to raise 
SDLs by reference to increases in baseline diversion 
limits (BDL) as a result of new estimates for floodplain 
diversions, there appears to be no logic to such an 
approach. Any proposal to do so necessarily assumes 
that the ESLT can be determined (to increase) by 
reference to changes in consumptive use. The ESLT 
must be established independently from consumptive 

Disagree.  
This is not a correct understanding of the relation between surface water SDLs and BDLs and also how 
these relate to the ESLT. The MDBA accepts that it could do better at explaining these complex terms. 
The SDL is set out in Schedule 2 of the Basin Plan for each SDL resource unit and is expressed as the 
BDL less the specified amount of water recovery. The BDL is an estimate of how much water was used 
in the Basin before the Basin Plan. It is described in Schedule 3 of the Basin Plan for each SDL resource 
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use, not because of it. If there is any logic or proper 
science to justify an increase to SDLs only by reference 
to increased BDLs, it has not been disclosed by the 
MDBA, or anyone else.    

unit, and generally represents the level of water use allowed under state law in 2009. Initial BDL 
estimates were included in the Basin Plan in 2012. However the BDLs need to consider the best 
available information, and will adjust as new information comes to hand about what could be taken 
before the Basin Plan. 
As the SDLs and BDLs are linked, any change to the BDL will result in a change to the SDL. 
As set out in the MDBA’s response to finding 14.1 above, a change to the BDL may change the 
understanding of the proportion of water that was used before the Basin Plan compared to what was 
“lost” (or unaccounted for), however it does not change the amount of water needed to achieve an 
ESLT.   

14.4 The amendments made in October 2012 to the 
New South Wales Barwon-Darling Water Sharing Plan 
have almost certainly contributed to decreased flows 
south of Bourke, and an increase in no flow events, 
and their duration. Those amendments should be 
reversed.    

This finding is not directed at the MDBA. 
The 2012 Barwon-Darling Water Sharing Plan has negatively impacted on flows south of Bourke. In 
2018, the MDBA published two reports describing the ecological requirements for low flows in the 
Barwon-Darling, as well as observed changes to flows since 1990. Both reports are available on the 
MDBA website at https://www.mdba.gov.au/publications/mdba-reports/barwon-darling-ecological-
needs-hydrology. 
To help progress the toolkit measures recommended in the Northern Basin Review, the MDBA has 
been working closely with NSW on potential improvements to water sharing plans and environmental 
flow management including for the Barwon-Darling. Results of this work include the release (by NSW 
in June 2018) of an interim solutions package to better manage environmental water, and a more 
recent update on the rule changes being considered in northern Basin systems, including the Barwon-
Darling (https://www.industry.nsw.gov.au/__data/assets/pdf_file/0005/209426/better-management-
of-environmental-water-snapshot-december-2018.pdf). 
NSW has also brought forward the Natural Resource Commission’s review of the Barwon-Darling 
WSP. This is currently underway. The MDBA intends to make a submission to this review. 
The MDBA is closely involved with work being undertaken to improve management in northern Basin 
systems, and expects to see these improvements manifest in water resource plans as they are 
submitted for accreditation. 

https://www.mdba.gov.au/publications/mdba-reports/barwon-darling-ecological-needs-hydrology
https://www.mdba.gov.au/publications/mdba-reports/barwon-darling-ecological-needs-hydrology
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0005/209426/better-management-of-environmental-water-snapshot-december-2018.pdf
https://www.industry.nsw.gov.au/__data/assets/pdf_file/0005/209426/better-management-of-environmental-water-snapshot-december-2018.pdf
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Chapter 15: Groundwater  

15.1 The management of groundwater in the Basin is 
hydrologically and administratively complex. There are 
significant knowledge gaps in the relevant science, and 
groundwater has historically been inadequately 
managed without appropriate regard to its connexion 
with surface water resources.    

The MDBA agrees that the sustainable management of groundwater in the Basin is complex and could 
be improved with better science and monitoring. 
The Basin Plan requires Basin states to have regard to surface water – groundwater connectivity and 
to incorporate connectivity management rules where necessary in their water resource plans (WRPs). 
The methods used to determine groundwater SDLs during Basin Plan development used the best 
available information at the time, with the SDLs being set on a more conservative basis in the case of 
less well known systems. Improved understanding of groundwater recharge and surface water – 
groundwater connectivity will be incorporated into future reviews of the Basin Plan.  
An important issue for groundwater is the management of local impacts. It is possible for 
groundwater use within an SDL resource unit to be below the SDL, and for non-uniform distribution of 
bores to result in localised drawdown. In developing their WRPs, states are required to consider the 
need for rules to manage such localised impacts and incorporate them if needed. 
The MDBA is committed to improving the information base for groundwater management. For several 
years we have supported a joint partnership with the National Centre for Groundwater Research and 
Training to further improve understanding in this area.  

15.2 Notwithstanding repeated calls for greater 
investment in the relevant science base, there remains 
considerable uncertainty and knowledge gaps in the 
management of groundwater. Many of the plans 
managing groundwater resources continue to fail to 
have appropriate regard to connectivity.    

Both the MDBA and Basin States have invested in the relevant science base to better understand 
groundwater (Please also refer to the MDBA’s response to finding 15.1 above). However, further work 
is required to incorporate the findings of this research into policy decisions and management plans. 
Following commencement of the Basin Plan in 2012, the MDBA and Basin states jointly developed and 
updated a number of groundwater models in order to better represent system behaviours under 
different climates and usage patterns. 
In recent years, Basin states have also improved groundwater monitoring and measuring, which will 
inform the Basin Plan review in 2026. 

15.3 There is insufficient information publicly available 
to provide any confidence, either to the public or to 

Disagree. 
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the scientific community, that the setting of the Basin-
wide SDL for groundwater of 3494 GL is based on the 
best available science. The wide variation in the 
figures provided by the MDBA during the drafting and 
subsequent review of the Basin Plan suggests a 
decision-making process far removed from a 
reasoned, well-resourced and scientifically-driven 
approach.    

The MDBA considers that the information base was adequate to support the making of the 
groundwater SDL. We accept that this work could be better communicated.  
The methods for establishing groundwater SDLs are published in the Groundwater Baseline and 
Sustainable Diversion Limits: Methods Report, the Addendum to the Methods Report and the 
Groundwater Sustainable Diversion Limit Resource Unit Summary Report Cards, which are available on 
the MDBA website at https://www.mdba.gov.au/publications/archived-information/addendum-
groundwater. To fully understand how SDLs were determined for the Basin Plan, each of these three 
documents should be read in conjunction. 
The Basin Plan was amended in 2018, and these amendments included some changes to groundwater 
SDLs. The amendments were informed by independent advice and were based on a scientifically-
driven approach. Background information and the review reports are available on the MDBA website 
at https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-
groundwater. 

15.4 The review conducted by the University of 
Melbourne in October 2018 does not avail these 
concerns. It was limited in its scope, and reaffirms the 
considerable   uncertainty in the scientific 
understanding of groundwater. It is unacceptable that 
this uncertainty has persisted for decades without 
redress through appropriate and adequate investment 
in greater scientific research. 

Disagree. 
The work referred to is the independent review of the potential impacts of groundwater SDLs on river 
flow volume. It should be noted that this was specifically in relation to the increased SDLs that were a 
result of the Groundwater Reviews under the Basin Plan and not in relation to general groundwater 
SDLs across the Basin. 
The review used all available information and expertise, and included a workshop with experts in the 
field to ensure it used the best available science and data. 
The report found that the most extreme impact on river flows would likely be 170 GL/yr over the next 
40 years, noting this impact is acceptable, would only eventuate in very limited circumstances, and 
does not account for existing management strategies. It is acknowledged that more work would be 
required to better understand connectivity factors in these areas. 
 
 

https://www.mdba.gov.au/publications/archived-information/addendum-groundwater
https://www.mdba.gov.au/publications/archived-information/addendum-groundwater
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-groundwater
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-groundwater
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Chapter 16: Compliance & Enforcement  

16.1 The compliance and enforcement framework in 
the Water Act is designed to ensure compliance by 
Basin States with the Water Act and the Basin Plan 
through the implementation of WRPs. Properly 
implemented, the Water Act is suitable to achieve this 
objective. The use of administrative remedies is 
appropriate having regard to the nature of 
intergovernmental agreements and the obligations 
between governments.    

In November 2017, the MDBA and an Independent Panel published a review into water compliance 
and found that ‘sanctions, penalties and evidentiary provisions under the Water Act were not 
comprehensive’. The review recommended that COAG endorse ‘an amendment of the Water Act to 
provide a more comprehensive suite of sanctions and powers, such as appropriate evidentiary 
provisions and criminal sanctions’. This finding was supported by the Independent Panel Report on 
compliance and both reports were endorsed by the Prime Minister, who indicated the government 
intended to adopt these recommendations.  
The MDBA has been working with the government to prepare a proposed amendment to the Water 
Act to implement the recommendations of the reports.  

16.2 State water legislation generally appears 
sufficiently robust to provide for a range of 
enforcement options against individuals for instances 
of non-compliance, having regard to the 
circumstances of each matter. There is, however, a 
high degree of inconsistency between Basin States in 
relation to matters including the range of offence and 
penalty provisions, and the use of administrative 
orders. Basin States may wish to give consideration to 
whether their respective offence and penalty 
provisions properly reflect community expectations. 
Basin States may wish to reflect on the possibility of 
greater uniformity between their enforcement and 
compliance frameworks given the national intent of 
the Water Act and Basin Plan regarding the shared 
management of Basin water resources. Greater 
consistency would also provide assistance to courts 
when considering the treatment of comparable 
conduct.    

This finding is not directed to the MDBA. 
The MDBA agrees that a more consistent approach to compliance and enforcement options across 
the Basin would be beneficial. The Basin Compliance Compact agreed by the Council of Australian 
Governments is a mechanism to assist in achieving this. 

https://www.mdba.gov.au/publications/mdba-reports/murray-darling-basin-water-compliance-review
https://www.mdba.gov.au/publications/independent-reports/basin-compliance-compact
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16.3 The perceived lack of enforcement action has 
produced considerable mistrust in the law and its 
administration, as well as within communities and 
amongst Basin States. The community concern about 
compliance and enforcement has largely focussed on 
the operational capacity of States to take appropriate 
enforcement action, and the role of the MDBA. 
Following multiple inquiries and investigations, several 
commitments have been made, particularly by the 
MDBA, as well as the New South Wales and 
Queensland Governments, to reform and to improve 
upon compliance and enforcement outcomes.    

Agree.  
Following the various reviews, Basin States and the MDBA committed to a suite of actions under the 
Murray-Darling Basin Compliance Compact. Actions include: increasing transparency and 
accountability, reviewing legislative and compliance frameworks and capability, addressing issues 
with metering and measurement arrangements and protecting and managing environmental water.  

16.4 A review of the MDBA’s current and proposed 
practices reveals concerns about their genuine 
commitment to holding Basin States accountable. The 
Basin Plan includes a register of take. Under those 
provisions, Basin States will remain compliant with 
SDLs in circumstances where water taken has actually 
exceeded water resource SDLs by up to 20% or more, 
should a ‘reasonable excuse’ be provided.  

There is no justification for compliance to be 
measured against a 20% threshold. That threshold is 
unnecessarily high. 

 For the purpose of assessing SDL compliance, some 
Victorian water resource areas will be treated 
collectively. This ignores the very premises for each 
water resource area having its own SDL, namely for 
the achievement of specific environmental outcomes. 
Further, the MDBA has only committed to auditing no 
more than two water resource areas per year for the 

Disagree. 
The MDBA is committed to ensuring that any growth in actual take in excess of the SDL is detected 
and resolved, as set out in our SDL Reporting and Compliance Framework (November 2018). 
The Royal Commission may have misunderstood the operation of the 20% threshold. While the 20% 
threshold is a fixed number, it is being compared against a number that is increasing over time – the 
cumulative balance.  In effect, the 20% will progressively become a tighter test.  
The Cap register that has operated since 1997 provides the best worked example of how this 
operates. In simplified terms: 

• In a SDL resource unit where the SDL was, on average, 100 GL/yr, the threshold would be 20 
GL/yr.  

• This threshold remains the same throughout time.  
• Accordingly, it does provide a 20% buffer in year 1, but by year 5 the buffer would be (if 

average climatic conditions had been experienced) 20/500 GL or 4%.  
• By year 10, this would become 20/1000 GL or 2%.  
• It then continues to diminish further over time.  

The 20% threshold that was used for both the Cap and SDL is an appropriate threshold. It was 
selected in recognition of the nature of the models used to assist in determining SDL compliance, the 

https://www.mdba.gov.au/publications/policies-guidelines/sustainable-diversion-limit-reporting-compliance-documents
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purpose of assessing SDL compliance. That is 
unsatisfactory. In theory, it could take up to 11 years 
or longer for a water resource unit to be audited.    

accuracy of these models, and an expectation that water use patterns will continue to evolve over 
time. It is intended to avoid unnecessary concerns about compliance being raised solely to due to the 
nature of the models used, rather than because a real growth in use has occurred. 
We note that regardless of whether or not a Basin state has a reasonable excuse for an exceedance in 
a particular SDL, steps are required to be taken to bring water take back within the SDL. 
With regard to the Victorian matter, Basin Plan s6.12(2) states that some Victorian SDL resource units 
may (not will) be treated as a single SDL resource unit. This is because of the highly interconnected 
nature of these systems. Reporting of permitted and actual take is required for each of these SDL 
resource units separately.  
With regard to concerns over the MDBA’s proposed audit approach, we recognise the possibility that 
a higher intensity of detailed audits may be justified based on future assessments of risk.  
In our SDL Reporting and Compliance Framework, we have set out our intended approach to audit 
and assessing compliance with the SDLs. While this indicates we will undertake “detailed data audits” 
on up to 2 SDL resource units each year, these will sit alongside the use of other assurance audits on a 
range of other matters related to SDL measurement and reporting. The assurance audits will use a 
range of evidence, such as satellite and crop returns to complement the State reporting. We will use a 
risk based approach to selecting priorities for these assurance audits each year. In addition, the MDBA 
will commission an independent audit of its own systems and processes after the first year of SDL 
reporting. The MDBA will publish a forward audit program every year, but will retain the right to 
undertake random audits should the need arise.  
The MDBA will review its framework for SDL compliance and reporting within 5 years of the SDLs 
commencing to incorporate new information and learnings. 

16.5 New South Wales and Queensland have begun 
the process of implementing important reform 
measures. The creation, operation, and public 
openness of the Natural Resource Access Regulator, 
which has already overseen successful prosecutions 
relating to water theft, is a demonstration of the 
commitment from New South Wales. Other 

This finding is not directed at the MDBA. 
The MDBA agrees about the importance of protecting environmental water, metering and monitoring 
and robust accounting – these issues were all highlighted in our Basin wide review of compliance. 

https://www.mdba.gov.au/publications/policies-guidelines/sustainable-diversion-limit-reporting-compliance-documents
https://www.mdba.gov.au/publications/mdba-reports/murray-darling-basin-water-compliance-review
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commitments, however, such as protection of 
environmental water, metering and real-time 
monitoring of water extractions and account balances 
have stalled. Metering is a significant concern, 
particularly in the Northern Basin, and has been for 
some time. Inadequate metering adversely impacts 
the ability of authorities to collect evidence about 
unlawful behaviour. Further delays to reform in this 
area will further serve to undermine the public’s 
confidence as to the genuine commitment to reform.  

Chapter 17: Governance  

17.1 The governance framework established by the 
Water Act in the context of the making and 
amendment of the Basin Plan is largely sound and 
effective, insofar as it purports to ensure the MDBA’s 
independence from Ministerial direction on factual 
and scientific matters.    

The MDBA does not have policy responsibility for the Water Act. 

17.2 Sections 23A and 23B of the Water Act, providing 
for the adjustment of SDLs, are an exception to that 
proposition, insofar as subsec 23B(6) permits the 
Minister to determine not to adopt an amendment 
proposed by the MDBA. This power, in respect of 
matters that are firmly the subject of science (being 
the adjustment of the SDLs), likely reflects an 
inconsistency within the provisions of the Water Act, 
insofar as it has the exact opposite effect to para 
48(3)(b). Absent an amendment to rectify that 
inconsistency, the provision is open to abuse.    

The MDBA does not have policy responsibility for the Water Act. 

17.3 The current governance framework under the The MDBA does not have policy responsibility for the Water Act. 
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Water Act is defective, insofar as it fails to provide 
Aboriginal people with a central decision-making role 
on all matters concerning the Basin. It is essential, in 
the interests of the Basin as a whole, that this 
situation be urgently rectified.    

We note that the Water Act currently provides for appointment to the Authority of a person who has 
a high level of expertise in indigenous matters relevant to Basin water resources. We also note that 
the Murray-Darling Basin Ministerial Council indicated their support for the appointment of an 
Aboriginal member to the Authority at its meeting in December 2018. 

17.4 The National Water Commission (NWC) formed 
an important part of the governance structure in the 
Basin’s legislative scheme, and since its abolition in 
2014, there has been an erosion of the national 
oversight of water reform in the Basin.    

The former National Water Commission (NWC) responsibility for conducing periodic reviews of Basin 
Plan implementation is now performed by the Productivity Commission.  

17.5 Specifically, on account of the NWC’s abolition, 
the MDBA has, inappropriately, been left marking its 
own work in respect of the effectiveness of Basin Plan 
implementation, and compliance with the Plan.    

Disagree. The Productivity Commission has just completed a review of Basin Plan implementation, 
having taken on this responsibility previously held by the NWC.  
The MDBA does not agree that it is ‘marking its own homework’ or is conflicted in monitoring 
progress with implementation of the Basin Plan. Implementation of the Basin Plan involves a large 
number of agencies, but is primarily achieved through state instruments and actions of environmental 
water holders. As the maker of the Basin Plan, the MDBA is best placed to ensure it is complied with, 
and to understand where there may be opportunities to improve implementation. For example, the 
report card we released last year focused on such opportunities. 
To ensure our compliance activities are conducted appropriately, we have established an 
Independent Assurance Committee whose reports are published. We are also held accountable 
through normal Commonwealth arrangements such as annual reporting and appearing at various 
Parliamentary committees.  

17.6 Separating an audit function from the MDBA 
should ensure the new independent auditors have 
properly resourced powers to examine all MDBA 
workings, without exception and including political 
and legal advice. There should be no diminution in the 
current requirements for the MDBA to report on its 
work, but rather a reinforcement of their temporal 

The MDBA does not have policy responsibility for the Water Act. 
This finding appears to be directed at the audit function already performed by the Productivity 
Commission under Part 3 of the Act. Please also refer to the MDBA’s response to finding 17.5 above. 
 
 

https://www.mdba.gov.au/media/mr/murray-darling-basin-ministers-meet-melbourne
https://www.pc.gov.au/inquiries/completed/basin-plan/report
https://www.mdba.gov.au/basin-plan/basin-plan-annual-report-card


 

52 
 

Finding MDBA response 

and substantive aspects, towards full disclosure.  
 

Chapter 18: Public Disclosure 

18.1 A number of statutory provisions in the Water 
Act are consistent with an obligation of full disclosure 
by the MDBA on matters of science. The obligation of 
the MDBA to draft a Basin Plan that ensures Australia 
meets its environmental obligations under various 
international agreements, as well as setting a Basin-
wide SDL that protects and restores the environment 
of the Basin, is, as a matter of obviousness, a matter of 
such public and scientific interest that full disclosure is 
both desirable and necessary.    

The MDBA is committed to transparency and disclosure. We understand that more material has been 
published, shared, or peer-reviewed in preparing the Basin Plan than in any similar exercise anywhere 
in the world. 
Several of the Authority’s functions revolve very directly around disclosure, the development of 
content and its communication. These include: 

• measuring, monitoring and recording information relating to Basin water resources and the 
condition of water-dependant ecosystems; 

• supporting, encouraging and conducting research and investigations on a range of matters; 
• developing integrated models; 
• collecting, analysing and interpreting information about Basin water resources and water-

dependant ecosystems; 
• sharing information (where it’s appropriate to do so); and 
• engaging with community and stakeholders. 

Chapter 18 of the SARC Report itself contains a working summary of the MDBA’s review and reporting 
requirements. In addition, our legislative consultation obligations are far reaching and our 
commitment to engagement is broader still. 
The MDBA routinely publishes reports and data upon which it relies. Many of these can be accessed 
at: https://www.mdba.gov.au/publications/all-publications?field_publication_category_tid=66 
The MDBA is committed to ongoing improvement to its communication activities. 

18.2 The Water Act requires that the Basin Plan be 
based on the best available scientific knowledge, and 
that the MDBA fulfil all its functions on this basis. 
‘Available’ requires knowledge available to all, not 

Disagree. Please refer to the MDBA’s response to finding 18.1 and throughout. 

https://www.mdba.gov.au/publications/all-publications?field_publication_category_tid=66
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kept secret by the MDBA.    

18.3 Science itself demands disclosure. Research, 
experimentation and decision-making are not science 
if they cannot be fully tested, and either validated or 
invalidated.    

Disagree. Please refer to the MDBA’s response to finding 18.1 and throughout. 

18.4 The requirement for full disclosure is further 
derived from Australia’s system of representative and 
responsible government. The Basin Plan involves huge 
expenditure of public funds. It has been prepared and 
is being implemented by the servants of the public. 
Their work should be available for scrutiny by the 
public, including the scientific community, who are 
then able to critique such work, assist in checking it for 
both scientific validity and lawfulness, and even 
improve it. There is nothing proper to be gained from 
secrecy concerning the preparation or implementation 
of the Basin Plan. Full disclosure is not a hindrance, it 
provides great assistance.    

Disagree. Please refer to the MDBA’s response to finding 18.1 and throughout. 

18.5 There is no proper basis for the Commonwealth 
to refuse to release legal advice (other than the 
incorrect AGS Opinion) on the Water Act, contrary to 
the recommendation in 2011 by the Senate Standing 
Committee on Legal and Constitutional Affairs. The 
proper construction of the Water Act, and in particular 
the definition of ESLT, is not a matter that 
appropriately calls for secrecy, or a claim for legal 
professional privilege. It is a matter of grave concern 
that an Australian Government releases one opinion, 
while keeping secret contrary opinions on the same 
issue.    

The MDBA disagrees with this finding and stands behind the AGS Opinion referred to. 
The Authority accepts (as a general proposition) the appropriateness of sharing information and 
advice, but this is not without qualification.  
The Authority obtains advice, including legal advice, across a range of significant issues. Planning, 
development and implementation of a national water management framework is, as the Commission 
has recognised, complex. Expert advice has and will continue to be obtained in a range of different 
areas, some of that advice may have application or relevance beyond the Water Act and Basin Plan.  
It is essential the Authority is able to obtain legal advice where it is reasonable, appropriate or 
necessary to do so. It’s equally important that the Authority can commission advice in a confidential 
setting and that the confidential nature of that material is preserved, where appropriate.  



 

54 
 

Finding MDBA response 

In recognising these things, the Authority is not acting inappropriately, nor unlawfully, but reasonably, 
consistent with Commonwealth practice and the principles which preserve the confidential nature of 
legal advice.  

18.6 The MDBA has only partially made available the 
modelling that underpinned the Guide, but has not 
provided the modelling that informed the Basin Plan, 
not even to the Basin States. It has not made available 
its processes for iterating the volume of water said to 
be required to be recovered for the environment as a 
result of social or economic considerations. This non-
disclosure is indefensible.    

Disagree. 
This is incorrect. The Basin Plan modelling has been made publicly available. The two reports 
describing the modelling can be found on the MDBA website at: 
https://www.mdba.gov.au/publications/mdba-reports/hydrologic-modelling-inform-proposed-basin-
plan-methods-results 
https://www.mdba.gov.au/sites/default/files/pubs/Hydrologic-modelling-relaxed-constraints-
October-2012.pdf 
In addition, the raw model output data were also made available through the MDBA website as well 
as when requested. An example of sharing this data with the scientific community is demonstrated in 
work undertaken by the Goyder Institute (Technical Report Series No. 13/2). This report 
acknowledges data supplied by MDBA from the Basin Plan modelling. Report can be viewed at: 
http://www.goyderinstitute.org/_r131/media/system/attrib/file/122/13_2_E.1.4.%20Coorong%20M
M%20assessment_web.pdf 

18.7 The MDBA refused to disclose to the CSIRO its 
approach to constraints for the purposes of the 
CSIRO’s ‘Multiple Benefits’ Report. This too is 
indefensible.    

Disagree. 
This finding and the evidence presented to the Commission is incorrect. The MDBA’s work to develop 
a constraints policy (March to October 2012) occurred after the ‘Multiple Benefits’ project was 
completed (June 2011 to March 2012) so the possibility of sharing the work did not arise. 
Furthermore, the scope of the Multiple Benefits project was limited to assessment of the 2,800 GL 
recovery option only — it did not include any requirement to assess constraints. 

18.8 The MDBA has not made available its modelling 
that underpins the NBR. It has not disclosed what 
volume of the 70 GL reduction in water for the 
environment is attributable to its (unlawful) 

Disagree. Please refer to the MDBA’s response to finding 10.2(f). 
This finding is incorrect. Numerous reports have been written describing the Northern Basin Review 
work, including the modelling. They can be found here: 

https://www.mdba.gov.au/publications/mdba-reports/hydrologic-modelling-inform-proposed-basin-plan-methods-results
https://www.mdba.gov.au/publications/mdba-reports/hydrologic-modelling-inform-proposed-basin-plan-methods-results
https://www.mdba.gov.au/sites/default/files/pubs/Hydrologic-modelling-relaxed-constraints-October-2012.pdf
https://www.mdba.gov.au/sites/default/files/pubs/Hydrologic-modelling-relaxed-constraints-October-2012.pdf
http://www.goyderinstitute.org/_r131/media/system/attrib/file/122/13_2_E.1.4.%20Coorong%20MM%20assessment_web.pdf
http://www.goyderinstitute.org/_r131/media/system/attrib/file/122/13_2_E.1.4.%20Coorong%20MM%20assessment_web.pdf
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consideration of social and economic issues. This too 
is indefensible.    

https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-
northern-basin 
These reports describe in great detail the decision making framework that incorporated social, 
cultural, economic and environmental considerations. Furthermore, the modelling data itself is 
publicly available at: 
https://data.gov.au/dataset/ds-dga-60c098bb-6da4-494c-8f1e-e04933645a76/details 

18.9 At the time of announcing the 605 GL adjustment 
to the Basin-wide SDL under the SDLAM, the MDBA 
published only limited information in relation to the 
supply measures said to justify it. The supply measure 
business cases, and the MDBA’s analyses of them, 
were only made publicly available upon compulsion in 
the Australian Senate. The modelling underpinning the 
SDLAM has not been disclosed. These matters, too, 
are indefensible.    

The MDBA agrees that the availability of more information on the projects would have been 
preferable. The states, as proponents, were responsible for making this information publicly available, 
and consulting on the projects. The MDBA has worked with jurisdictions to host project information 
on the MDBA’s website. The MDBA has also published all documentation relation to the Authority’s 
determination of the SDLAM on its website at: 
https://www.mdba.gov.au/publications/mdba-reports/sustainable-diversion-limit-adjustment-
mechanism-assessment-draft 

18.10 The MDBA’s aversion to proper disclosure, and 
its reluctance to foster scientific scrutiny, is one 
reason why the objects and purposes of the Water Act 
and Basin Plan are unlikely to be achieved. It is 
unacceptable for a publicly funded, science- based 
authority with the functions of the MDBA to shield 
itself from external scientific scrutiny.    

Disagree. 
On the basis of the MDBA’s response to numerous findings above, the MDBA rejects this baseless 
finding. We routinely publish information, have our key work subject to peer review and actively 
consult with stakeholders.  

 

  

https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://data.gov.au/dataset/ds-dga-60c098bb-6da4-494c-8f1e-e04933645a76/details
https://www.mdba.gov.au/publications/mdba-reports/sustainable-diversion-limit-adjustment-mechanism-assessment-draft
https://www.mdba.gov.au/publications/mdba-reports/sustainable-diversion-limit-adjustment-mechanism-assessment-draft
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MDBA response to recommendations of the SA Murray-Darling Basin Royal Commission 
Recommendation MDBA response 

Recommendation 1 
New determinations of the ESLTs, and SDLs for both 
surface water and groundwater that reflect those ESLTs, 
should be carried out promptly. Those determinations 
must be made lawfully — that is, according to the 
proper construction of the Water Act as outlined in 
Chapter 3. Those determinations must: 
a. be made on the basis of a proper construction of the 
Water Act, rather than using a triple bottom line 
approach 
b. ensure that each water resource area’s ESLT is 
correctly determined based on the best available 
science, including for floodplains, and accordingly is 
reflected in the Basin-wide ESLT 
c. result in an ESLT that ensures Australia fulfils its 
obligations under the treaties referred to in the Water 
Act 
d. ensure there is no ‘compromise’ to the key 
environmental assets and ecosystem functions of the 
Basin — it must restore and protect those that are 
degraded 
e. be made on the basis of the best available scientific 
knowledge, and by taking into account ESD, including 
climate change projections 
f. be made in such a manner that all of the processes, 
decision-making and modelling that underpin the 
determinations are fully disclosed and subject to 
scientific peer-review and consultation with the broader 
public. 

The MDBA does not support this Recommendation. 
We reject the view that the Basin Plan was not made lawfully. The Basin Plan was prepared faithfully 
and consistently with the Water Act.  
The Basin Plan sets long-term average sustainable diversion limits (SDLs) that reflect an 
environmentally sustainable level of take (ESLT). These limits were determined consistent with the 
requirements of the Water Act, using best available science, and the information base has been 
published. More specifically: 
(a) There is no reference to a ‘triple bottom line’ methodology in the Water Act. Insofar as the 
Authority has adopted/used this term, it is for the purpose of communicating the need to account 
for competing priorities.  
(b)-(e) The ESLT is defined in the Water Act as the level at which water can be taken from a water 
resource which, if exceeded, would compromise key environmental assets, key ecosystem functions, 
key environmental outcomes or the productive base of the water resource (section 4).  
The ESLT need not be singular. As the Department’s submission to the Royal Commission 
highlighted, it is valid to view the ESLT as a range that begins at a base (or maximum) level of take 
beyond which there would be compromise, and which extends to an environmentally optimal (or 
minimum) level of take. The SDL could not be set at a volume exceeding the base level but could sit 
elsewhere in the range. Within that range, there is scope to consider social and economic factors, to 
‘optimise’ an outcome. 
The Authority’s reasoning and conclusions on matters relating to the ESLT and SDL were set out in 
the following reports: 
• The proposed ‘environmentally sustainable level of take’ for surface water of the Murray-

Darling Basin: Methods and outcomes’ (the ESLT Report) 
• Proposed Groundwater Baseline and Sustainable Diversion Limits: Methods report located here 

and 
• Hydrologic modelling to inform the proposed Basin Plan: Methods and results (the Hydrologic 

Modelling Report).  

https://mdbrcsa.govcms.gov.au/sites/g/files/net3846/f/mdbrc-submission-commonwealth-department-of-agriculture-and-water-resources-act.pdf?v=1540848476
https://www.mdba.gov.au/sites/default/files/pubs/eslt-mdba-report.pdf
https://www.mdba.gov.au/publications/archived-information/addendum-groundwater
https://www.mdba.gov.au/publications/archived-information/addendum-groundwater
https://www.mdba.gov.au/publications/archived-information/addendum-groundwater
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The Authority was confident its methodology demonstrated that environmental objectives could be 
achieved and that the proposed ESLT met the requirements of the Water Act in terms of not 
compromising key assets, functions and outcomes. The Authority’s judgement was ultimately that: 

… an ESLT of 10,873 GL/y optimises environmental, economic and social outcomes to achieve a 
healthy working Basin and the requirements of the Water Act to not compromise key 
environmental assets, key ecosystem functions, the productive base and key environmental 
outcomes. This represents a Basin wide reduction in take of 2,750 GL/y compared to a June 2009 
baseline (page 101 of the ESLT Report). 

Determining which environmental assets, ecosystem functions and environmental outcomes were 
key was an important element of determining an ESLT. The Authority’s approach to this task in 
preparing the Basin Plan is outlined in the ESLT Report (see part 4 in particular). This was a process 
which required careful evaluation and the application of independent judgement. This was a task 
the Authority undertook consistent with the requirements of the Act and having regard to the 
purposes of the Basin Plan, which included the optimisation of economic, social and environmental 
outcomes.  
International treaty obligations were considered in determining the ESLT, for example in relation to 
the criteria for identifying key environmental assets (e.g. see page 27-28 of ESLT report) and setting 
environmental objectives at Ramsar-listed wetlands. 
The Authority gave genuine consideration to the principles of ecologically sustainable development 
and impacts of climate change in preparing the Basin Plan. The Basin Plan was informed by best 
available science, including advice from CSIRO in respect of climate change. See our journal article 
for more information on how the Basin Plan takes climate change into account.  
(f) The MDBA routinely releases reports and data relevant to the decisions that it makes, we have 
our work subject to peer review, and we actively consult with stakeholders.  

Recommendation 2 
Those determinations will require a greater recovery 
amount than that which has already been recovered. In 
order to achieve a higher recovery amount, additional 

The MDBA does not support this Recommendation.  
Please refer to the MDBA’s response to recommendation 1. There is no need at this time for 
additional water recovery beyond existing commitments.  

https://www.mdba.gov.au/publications/journal-articles/managing-water-murray%E2%80%93darling-basin-under-variable-changing-climate
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water will need to be purchased by the government and 
held by the CEWH. That water should be purchased 
through buybacks. 

Recommendation 3 
The MDBA — or some other appropriately funded body 
— should be required to urgently conduct a review of 
climate change risks to the whole of the Basin, based on 
the best available scientific knowledge. This should be 
incorporated into the determination of the ESLT. 

The MDBA supports the need for additional resourcing of climate change research to inform water 
management in the Basin.  
The MDBA is working with its expert science advisory committee (ACSEES) and any findings will be 
addressed in the next review of the Basin Plan. We will also update any relevant models or 
operating procedures as new information comes to light.  

Recommendation 4 
A Commonwealth Climate Change Research and 
Adaptation Authority should be established. This 
Authority must be independent of government. It 
should be appropriately funded so that it can properly 
conduct research into climate change, and formulate 
plans and give guidance on how the Basin (and other) 
communities can best adapt to climate change.  

The MDBA supports the need for additional resourcing of climate change research which has fallen 
sharply in recent years.  The institutional arrangements for conducting such work is a matter for the 
Government.  

Recommendation 5 
The SDLAM should be modified so that: 
a. To the extent that it incorporates provisions that are 
unlawful, those provisions should be repealed. This 
includes those parts of the Basin Plan that purport to 
allow adjustments to the SDL arising from 
unimplemented supply measures, such as sec 7.20(2).  
b. There must be full disclosure in relation to the 
implementation of supply measures. The MDBA and 
Basin States should publish all relevant documents in 
relation to project design, risk assessment and 

The MDBA does not agree that the SDLAM is unlawful or requires modification. It needs to be 
implemented and adequately monitored and assessed. 
We indicated in our report card last year that there are significant implementation challenges with 
the SDLAM and we call on all parties involved to accelerate progress.  
The Basin states are proponents of the supply measure projects. The role of the MDBA is to assess 
progress including the reconciliation assessment in 2024 and the Commonwealth is providing 
funding. More specifically: 
a) The MDBA does not agree that the SDLAM was made unlawfully. The Authority has at all times 
operated consistent with the Water Act and faithfully performed its functions, including in relation 
to the SDL adjustment contemplated by Division 1 of Part 2 of the Water Act and Chapter 7 of the 

https://www.mdba.gov.au/basin-plan/basin-plan-annual-report-card
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ecological outcomes, and all material relevant to the 
BOC’s oversight of project implementation. 
c. Any adjustment to the SDL arising from supply 
measure projects must be based on empirical 
observation of only those projects that have been 
completed and implemented. Reliance should not be 
placed on the highly uncertain Ecological Elements 
Scoring Method. 
d. All supply measure projects must be assessed to 
determine whether they pose any environmental risks. 
No supply measure project that poses environmental 
risks should be implemented unless and until those risks 
are appropriately mitigated having regard to ESD and 
the precautionary principle. The Basin environment 
must not be subject to an uncontrolled experiment in 
order for less water to be recovered for the 
environment in the short-term. 
e. Any so-called reconciliation cannot wait until 2024. A 
review should be conducted immediately with reference 
to the monitored observations of the impacts of 
implemented projects and the research of the scientific 
community. Regard must be had to real-world 
environmental equivalence to the greatest extent 
possible, and not be a repeat of the narrow modelling 
undertaken in 2017. 

Basin Plan. Operation of the SDLAM is discussed in detail on our website: 
https://www.mdba.gov.au/basin-plan-roll-out/sustainable-diversion-limits/sdlam. 
b) The MDBA supports transparency in the implementation of SDLAM projects and have encouraged 
Basin states (who are the proponents of the projects) to ensure this occurs. All MDBA documents 
relating to the SDLAM determination were published on our website when finalised, including any 
relevant independent or peer review.  
c) The MDBA supports the Ecological Elements Scoring Method developed by the CSIRO and will use 
modelling as the primary line of evidence to assess supply measures, as required by the Basin Plan. 
The MDBA rejects the Commission’s claim that modelling is not an appropriate tool to assess supply 
projects. Hydrological models are effective tools to help understand, plan and manage river systems. 
Empirical observations made over one or relatively few years would be an inadequate means of 
assessing supply measures. 
d) All supply measures projects will need to go through normal state-based approvals processes in 
order to address any risks to the environment. During the assessment phase, all projects were 
subject to a risk assessment by the proponent and the assessing jurisdictions. Where the 
assessments identified risks or issues, proponents were required to identify and agree mitigation 
actions for all issues, before inclusion of the project in the final package. Basin states will be 
responsible for implementing their projects. The MDBA will report annually SDLAM project 
implementation progress. 
e) It is important that the supply measures are implemented as intended and on time. To the extent 
that the supply measures do not proceed or do not collectively achieve the 605GL offset, it will be 
necessary for additional water recovery to occur – as per the reconciliation process outlined in 
section 7.11 of the Basin Plan. The MDBA will report annually SDLAM project implementation 
progress. 

Recommendation 6 
A fully resourced, scientific analysis should be 
conducted to ascertain the causes, effects and available 
ecological responses to the continued ecological decline 
of the Menindee Lakes and the Lower Darling, including 

Implementation of the Menindee Lakes Water Savings Project is the responsibility of the NSW 
government.  The MDBA views the project as an opportunity to reduce evaporative losses from the 
system and improve the health of the Lower Darling. There will also be an opportunity in 
implementing the project for governments to address any matters raised by the two independent 

https://www.mdba.gov.au/basin-plan-roll-out/sustainable-diversion-limits/sdlam
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a full analysis of current operating rules, and a full 
analysis of the effects of the Menindee Lakes Water 
Savings Project. 

scientific panels responding to the recent fish deaths at Menindee. 

Recommendation 7 
A properly funded, compulsory scheme for the removal 
or easing of constraints should be implemented. 

The Basin states are the proponents of constraints removal projects. 
Each of the Basin states has sufficient powers and tools to conduct a constraints removal program, 
noting that a voluntary program involving genuine consultation and engagement is clearly 
preferable to a compulsory approach. A successful precedent exists with the program conducted in 
the 2000’s to purchase easements between Hume and Yarrawonga Weir.  

Recommendation 8 
Future water recovery for the environment, including 
the 450 GL, should be purchased through buyback. This 
requires repeal of the 1500 GL cap on buybacks in sec 
85C of the Water Act. 

This Recommendation is not directed to the MDBA.  
While buybacks can recover water at a lower budgetary cost than efficiency measures and there can 
be benefits to the seller from the transaction, the MDBA has published peer reviewed analysis of the 
flow-on socio-economic impacts of buybacks on more than 60 communities within the MDB. This 
has highlighted how buybacks can add to other drivers of change affecting Basin communities (such 
as new technology or changing demographics). 
Any lasting public reform needs broad based community support. It needs to be fair and be seen to 
be fair. In this context, choosing the balance between buybacks and efficiency measures is 
fundamentally a decision for governments.  

Recommendation 9 
If the Commonwealth program for recovery of water 
through efficiency measures is nonetheless retained, 
the recommended further research into return flow 
outlined in the Groundwater and Return Flow Impacts 
Report should be immediately undertaken. 

The MDBA will include the recommended research in our science and monitoring program and work 
with partner agencies to undertake it, subject to available resources. 
The report referred to was published by the MDBA last year, following a workshop of experts 
convened by the University of Melbourne.  

Recommendation 10 
The Commonwealth Auditor-General should conduct a 

The MDBA does not administer the efficiency measures program. 
As part of its compliance and assurance role for the Basin Plan, the water accounting aspects of the 

https://www.mdba.gov.au/sites/default/files/pubs/Impacts-groundwater-and-efficiency-programs-on-flows-October-2018.pdf
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review of the Commonwealth’s irrigation infrastructure 
upgrade schemes to date. This review should at least 
assess the justifications of efficiency measures as a 
means of recovering water for the environment as 
against buyback, the probity of the processes involved 
in the provision of Commonwealth funds, and include 
an audit of how much water has actually been 
recovered.  

proposed review are already within the MDBA’s remit. Our approach to auditing is based on a risk 
assessment published each year. At this point, we do not see an audit of Commonwealth water 
recovery as a high priority, noting that the Department receives water entitlements in return for any 
efficiency measures, and is already subject to normal auditing processes of a Commonwealth entity.  
We will keep this issue under review.  

Recommendation 11 
If efficiency measures are retained as a means of 
recovering water for the environment, including the 450 
GL, no changes should be made to the test for 
determining neutral or improved socio-economic 
outcomes in sec 7.17(2)(b) of the Basin Plan. Insofar as 
the criteria agreed at the Murray-Darling Basin 
Ministerial Council meeting on 14 December 2018 alter 
that test, they should be abandoned as they will likely 
result in the failure to recover that water. 

The MDBA does not administer the efficiency measures program. 
As indicated in our report card last year, the MDBA is concerned at the lack of progress with the 
450GL efficiency measures program, and encourages all involved to accelerate progress, including to 
achieve the short term target of 62GL by 30 June 2019. 

Recommendation 12 
Whichever means are used to recover environmental 
water, they must be accompanied by complementary 
investment in Basin communities 

This is not an MDBA responsibility. 
The MDBA has published peer reviewed analysis of the flow-on socio-economic impacts of buybacks 
on more than 60 communities within the MDB. This has highlighted how buybacks can add to the 
other drivers of change affecting Basin communities such as new technology and demographic 
change. 
Any lasting public reform needs broad based community support. It needs to be fair and be seen to 
be fair. In this context, choosing the balance between buybacks and efficiency measures, and the 
need for any further structural adjustment assistance, is a decision for governments.  

Recommendation 13 
The 70 GL reduction in the amount of water to be 

The MDBA does not support this Recommendation, noting that repealing the Northern Basin Review 

https://www.mdba.gov.au/basin-plan/basin-plan-annual-report-card
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recovered in the Northern Basin should be immediately 
repealed. 

amendment to the Basin Plan would be a matter for the Parliament. 
The Northern Basin Review and subsequent amendment to the Basin Plan was made consistent with 
Water Act and Basin Plan requirements, following extensive consultation, new scientific work and 
additional commitments by state governments.  

Recommendation 14 
The NBR should be conducted again. The new review 
should be: 
a. based on the best available scientific knowledge 
b. conducted with full public disclosure, including of its 
modelling. 

The MDBA does not agree with this Recommendation. Specifically: 
a) The NBR was based on best available scientific knowledge. Not only was new research and 
scientific investigation undertaken in collaboration with experts in a number of fields, each element 
of the Northern Basin Review was independently reviewed by scientific experts who were not 
directly involved in the research work. 
b) The basis upon which the MDBA conducted the Northern Basin Review is published, including the 
decision making process, the science including modelling, and the assessments of social and 
economic impacts. All reports associated with the northern basin review can be found on the MDBA 
website at: https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-
amendments-northern-basin 

Recommendation 15 
The result of that review is almost certain to show that 
more than 390 GL needs to be recovered for the 
environment in the Northern Basin. That water should 
be purchased through buybacks. 

The MDBA does not agree with this Recommendation. 
As reflected in the MDBA’s response to recommendations 13 and 14 above, we see no need to 
conduct the Northern Basin Review again.  
It is not clear on what basis the Commissioner is suggesting a new SDL for the northern Basin. For 
example, it is not clear whether this might involve additional scientific advice, modelling or specific 
consultation, or reliance on selected parts of the testimony provided during the Commission. 
In respect of the comment on buybacks, please refer to the MDBA’s response to Recommendation 8 
above. 

Recommendation 16 
Section 21 of the Water Act should be amended to 
include a provision expressly recognizing the need for 

The MDBA does not have policy responsibility for the Water Act. 
The MDBA acknowledges the importance of all international conventions relating to the rights of 
Indigenous people. 

https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin


 

63 
 

Recommendation MDBA response 

special measures for Aboriginal interests in water 
resources and referring to the relevant obligations of 
the Biodiversity Convention (art 8(j)) in the manner 
proposed by the Northern Basin Aboriginal Nations 
(NBAN)). 

Recommendation 17 
Paragraph 22(3)(ca) of the Water Act should be 
amended to remove the words ‘having regard to’. 

The MDBA does not have policy responsibility for the Water Act. 
The 2015 independent review of the Water Act recommended the MDBA issue guidelines that 
specifically elaborate on best practice for meeting the Water Resource Plan requirements under 
Part 14 of Chapter 10 of the Basin Plan and for such guidelines to draw on the Akwé: Kon Guidelines 
where appropriate. We have acted on the review recommendation by developing ‘Position 
Statement 1B Interpreting ‘Have Regard to’ and the Part 14 Guidelines for Water Resource Plans 
which cite the Akwé: Kon guidelines. 

Recommendation 18 
The Basin Plan should be amended to expressly require 
that consultation for the purposes of Chapter 10 must 
be conducted in accordance with the Akwé: Kon 
Guidelines. 

The MDBA considers that the underlying intent of this Recommendation is already being achieved. 
However we will initiate consultations on the proposal for consideration in the next Basin Plan 
review.  
The MDBA encourages culturally appropriate and adequate engagement with Aboriginal people in 
the Basin and uses both the Akwé: Kon guidelines and the United Nations Declaration on the Rights 
of Indigenous Peoples (UNDRIP) to inform Aboriginal engagement in the Basin. This is evidenced in 
the MDBA’s Part 14 Guidelines for Water Resource Plans, Aboriginal Partnerships Action Plan and 
the principle of free and prior informed consent which is utilised in projects undertaken by the 
agency.  
In relation to consultation on Water Resource Plans the relevant state is required to consult 
Aboriginal nations in the Water Resource Plan area. The MDBA has developed Position Statements 
1B and 14A, and the Part 14 Guidelines for Water Resource Plans to assist states in providing 
culturally appropriate and adequate consultation with Basin Aboriginal nations. 

Recommendation 19 The MDBA does not agree with this Recommendation. 

http://www.agriculture.gov.au/water/policy/legislation/water-act-review
https://www.mdba.gov.au/publications/policies-guidelines/water-resource-plans-tools-basin-state-governments
https://www.mdba.gov.au/publications/policies-guidelines/water-resource-plans-tools-basin-state-governments
https://www.mdba.gov.au/publications/policies-guidelines/water-resource-plans-tools-basin-state-governments
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The MDBA should immediately retract Position 
Statement 1B. 

The Commission appears to interpret the Position Statement as meaning that states need not have 
proper regard to the views of Aboriginal people when preparing their WRPs. The MDBA does not 
share this opinion - Basin states will need to clearly set out how they have taken on the views of 
relevant indigenous organisations as required in Chapter 10 Part 14 of the Basin Plan. This could be 
achieved either through specific inclusions in the WRP or through supporting information. 

Recommendation 20 
Improved Commonwealth and State funding and 
support should be provided for the ongoing 
representative and consultative work of MLDRIN and 
NBAN, and consideration should be given to the 
establishment of a separate representative body for the 
central Western/Darling River region. 

This Recommendation is not directed at the MDBA. 
The MDBA supports the need for further Aboriginal engagement in water reform and looks to 
encourage this where possible. We have financially supported MLDRIN and NBAN since their 
inception and will continue to do so. 
On 7 May 2018, the Minister for Agriculture and Water Resources announced a package of 
measures, including a suite of commitments that strengthen Aboriginal involvement in water 
management in the Basin. This package included a $2.5 million commitment for two full time 
cultural flows staff positions for MLDRIN and NBAN and $40 million for an Aboriginal water 
entitlements program.  
The central Western/Darling River region is already covered by MLDRIN and NBAN and they are 
useful conduits for governments to engage with Traditional Owners on water management. 

Recommendation 21 
Increased provision of technical and expert resourcing 
should be provided to representative bodies to 
undertake the work, including research, necessary to 
engage in water resource planning and management 
activities within the framework of the Water Act and 
Basin Plan. 

This Recommendation is not directed to the MDBA. 
The MDBA supports any efforts by Basin States to encourage engagement of stakeholders in the 
development of their water resource plans.  

Recommendation 22 
Sections 177 and/or 178 of the Water Act should be 
amended in order to mandate at least two Aboriginal 
representatives on the MDBA Board from peak bodies 

Appointments to the MDBA are made by the Government.  
Provision is made in the Water Act for appointment to the Authority of a person who has a high 
level of expertise in Indigenous matters relevant to Basin water resources. We also note that the 
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established for the purpose of representing the 
interests of traditional owners in relation to water 
resources in the Basin.  

Murray-Darling Basin Ministerial Council indicated their support for the appointment of an 
Aboriginal member to the Authority at its meeting in December 2018.  

Recommendation 23 
Basin States should review and amend their water 
resource planning and management legislation to 
expressly recognize and authorize the taking and use of 
water in exercise of native title rights and interests, 
whatever they may be determined to be and without 
additional limitations. 

This Recommendation is not directed to the MDBA. 

 

Recommendation 24 
A meaningful consultation should now commence 
between the Basin States, the Commonwealth and the 
MDBA concerning cultural flow. 

The MDBA is committed to helping Aboriginal Nations in the Basin engage on water resource 
management and improved protection of cultural values and uses of water.  
We have supported seminal research on cultural flows for many years, with milestone reports 
released in 2018. 
In May 2018 the Minister for Agriculture and Water Resources also announced a package of 
measures, including a suite of commitments that strengthen Aboriginal involvement in water 
management in the Basin. This package included $2.5 million for two full time cultural flows staff 
positions for MLDRIN and NBAN and a $40 million for an Aboriginal water entitlements program. 
Also, the MDBA will report annually to the Minister on how Aboriginal values and uses were 
considered when planning for environmental water and how Aboriginal people were involved.  
Further, Basin Ministers endorsed the establishment of a Community of Practice (CoP) in December 
2018. The CoP will include water policy practitioners and Traditional Owners from across the Basin. 

Recommendation 25 
The final submission of WRPs for accreditation must 
await the finalization of the newly determined ESLTs. 
However, that does not mean all work should cease on 
them. They should continue to be completed as far as 

The MDBA does not support this Recommendation.  
As our response to recommendation 1 above outlines, the Basin Plan was made lawfully so there is 
no need to redo the Plan and stop progress on the development of WRPs. The MDBA is working with 
Basin States to ensure WRPs are accredited, as far as possible, on time. 

https://www.mdba.gov.au/media/mr/murray-darling-basin-ministers-meet-melbourne
http://www.culturalflows.com.au/index.php?option=com_content&view=article&id=38&Itemid=131
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possible. To minimise the risks associated with the likelihood of late WRPs, in December 2018 the Minister for 
Agriculture and Water Resources established a regulation under the Water Act. This regulation sets 
a deadline for the submission of WRPs to the MDBA of 28 February 2019, and provides for the 
Minister to grant an extension to Basin states of either up to 2 months or up to 10 months. In 
making a decision to grant such extensions beyond 30 June 2019, the Minister may consider 
evidence provided by Basin States that key Basin Plan elements including Sustainable Diversion 
Limits, will take effect from 1 July 2019. Extensions will enable Basin States to manage timeframes 
for submission of WRPs to MDBA and an opportunity to ensure quality WRPs are developed, with 
sufficient time to engage with and consider community and Indigenous views on WRP content. 

Recommendation 26 
There should be no amendment to either the functions 
of the CEWH as described in subsec 105(3) of the Water 
Act, or to the provisions for the limitation of disposal of 
environmental water in sec 106 of the Water Act. 

This Recommendation is not directed to the MDBA.  

Recommendation 27 
A comprehensive Basin-wide environmental monitoring 
program should be established immediately. This 
monitoring program can be based on the Sustainable 
Rivers Audit, but likely needs to be more 
comprehensive. 

The MDBA is committed to supporting a Basin-wide approach to monitoring, evaluation and 
reporting. The level of funding is a matter for all Basin governments, including the Commonwealth.   
The MDBA is working with Basin States to align evaluation products and share data. We are also 
working with all relevant agencies to develop a Basin Science Platform to ensure: coordination of 
scientific studies and monitoring activities between the Basin States and the MDBA/CEWH; science 
projects correlate to key management questions; and the transparency of science needs, decision 
making and funding across all levels of government.   Additional resourcing would assist with this 
work. 

Recommendation 28 
Any environmental monitoring program must be 
conducted independent of both government and the 
MDBA. The MDBA should not mark its own work. 

The MDBA does not agree that it is conflicted in monitoring progress with implementation of the 
Basin Plan. The MDBA is a Commonwealth statutory body with a range of functions, including to 
measure, monitor and record the condition of water-dependent ecosystems associated with the 
Basin water resources (s172(1)(c) of the Act).  
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Implementation of the Basin Plan involves a large number of agencies, but is primarily achieved 
through state instruments and actions of environmental water holders. As the agency that 
developed the Basin Plan, the MDBA is best placed to ensure it is complied with, and to understand 
where there may be opportunities to improve implementation. The report card we released last 
year focused on such opportunities. 
To ensure our compliance activities are conducted appropriately, we have established an 
Independent Assurance Committee whose reports are published. We are also held accountable 
through normal arrangements such as annual reporting, appearances before Parliamentary 
committees and the statutory reviews conducted by the Productivity Commission. 
It is further noted that much of the current environmental monitoring conducted within the Basin is 
undertaken by other agencies, for example independent teams of scientists from universities and 
the CSIRO. 

Recommendation 29 
Further research must be undertaken to better 
understand and quantify the environmental 
requirements of water resource areas that incorporate 
floodplains, especially in the Northern Basin. The 
watering requirements for floodplains are necessary to 
establish the ESLT for those water resource areas. 

Consistent with the MDBA’s ongoing commitment to use the best available science in decision 
making, we invested in several environmental investigations to improve our understanding of 
floodplain watering requirements in the northern basin to inform the Northern Basin Review. The 
projects looked at environmental water requirements, links between flow and ecology, and 
floodplain mapping and inundation modelling.  
Subject to available resources, the MDBA will continue to work with partner governments in 
supporting research to better understand environmental watering requirements of floodplains and 
incorporate any findings in future reviews of the Basin Plan.  

Recommendation 30 
Before any change to SDLs may be lawfully considered, 
the ESLT must be properly determined based on the 
watering requirements for floodplains. The MDBA must 
not rely only upon any change to BDLs proposed by 
States as a basis to increase SDLs. 

This Recommendation appears to be based on a misunderstanding of the SDL accounting 
arrangements – in particular the relation between SDLs and BDLs and how these relate to the ESLT. 
The MDBA is working to improve its communication of these complex terms.  
Improvements to estimates of Baseline Diversion Limits (BDLs) will necessarily change the SDLs as 
the two concepts are mathematically linked. However, any such improved estimates will not change 
the ESLT, they will simply reduce the portion of previously unattributed losses in the water balance. 
These concepts are further explained in our SDL Reporting and Compliance Framework. 

https://www.mdba.gov.au/basin-plan/basin-plan-annual-report-card
https://www.mdba.gov.au/publications/policies-guidelines/sustainable-diversion-limit-reporting-compliance-documents
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Recommendation 31 
A licensing and metering regime for floodplain 
diversions is necessary. New South Wales and 
Queensland must act on this issue to restore confidence 
within their own communities and amongst Basin 
States. The New South Wales Government must work 
towards addressing the shortcomings identified in its 
floodplain harvesting policy. Queensland must act to 
provide further publicly available information as to how 
it proposes to address floodplain diversions. 

This Recommendation is not directed at the MDBA. 
As indicated in the 2017 Basin-wide compliance review, the MDBA agrees there is more to be done 
on licensing, metering and measurement of floodplain diversions. 
Action is occurring. For example in the Basin Compliance Compact, NSW and Queensland have 
committed to publish programs for improving the measurement of Floodplain Harvesting and 
Overland Flow by 30 June 2019.  
Both states have also committed to improving their method for determining actual take for 
floodplain harvesting when developing relevant Water Resource Plans. 

Recommendation 32 
Greater investment must be made immediately by the 
MDBA and the Basin States in the scientific 
understanding of the Basin’s groundwater resources. 
That scientific understanding, including connectivity 
with surface water resources, must be incorporated in 
the development of WRPs and environmental watering. 

The MDBA considers that current knowledge of groundwater systems has been an adequate basis 
for management that can be built on in the future. We have funded a range of groundwater 
research in recent years, and support ongoing work subject to available resources.  
Chapter 10 of the Basin Plan requires that WRPs explicitly consider surface water – groundwater 
connectivity. It also requires the consideration of links to environmental watering by taking into 
account specific hydrogeological characteristics and the level of connectivity with environmental 
assets potentially at risk. 

Recommendation 33 
Basin States should give consideration to the possibility 
of greater uniformity between their offence and penalty 
provisions having regard to community expectations, 
including consideration of enhancing penalty provisions 
to provide for the forfeiture of water rights, which 
accrue to statutory environmental water holders. 

This Recommendation is not directed at the MDBA. 
As indicated in the Basin-wide compliance review, the MDBA supports the concept of greater 
uniformity and the strengthening of offence and penalty provisions.  

Recommendation 34 
The Basin Plan should be amended so that the 20% 
threshold against which SDL compliance is measured in 

The MDBA does not support this Recommendation. 
As we highlighted in our response to recommendation 30, the SDL accounting arrangement is 
complex and we believe the Commission might not have fully understood its operation.  While the 

https://www.mdba.gov.au/sites/default/files/pubs/MDB-Compliance-Review-Final-Report.pdf
https://www.mdba.gov.au/sites/default/files/pubs/MDB-Compliance-Review-Final-Report.pdf
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the register of take be reduced to no more than 5%. 
Further, the Basin Plan should be amended so that SDL 
compliance for each water resource area is assessed 
independently. 

20% threshold is a fixed number, it is being compared against a number that is increasing over time 
– the cumulative balance. This means that the 20% will progressively become a tighter test.  
The Cap register that has operated since 1997 provides the best worked example of how this 
operates. In simplified terms: 

• In an SDL resource unit were the SDL was, on average, 100 GL/yr, the threshold would be 20 
GL/yr.  

• This threshold remains the same throughout time.  
• Accordingly, it does provide a 20% buffer in year 1, but by year 5 the buffer would be (if 

average climatic conditions had been experienced) 20/500 GL or 4%.  
• By year 10, this would become 20/1000 GL or 2%.  
• It then continues to diminish further over time.  

Recommendation 35 
Resourcing must be made available to enable sufficient 
auditing of Basin State compliance with SDLs for each 
water resource area. The ceiling that no more than two 
water resource areas per year be audited should be 
removed. A clear and defensible auditing policy should 
be made publicly available to explain the basis upon 
which water resource areas will be audited, for 
example, on the basis of risk assessment having regard 
to compliance history and potential for growth in future 
use. 

The MDBA audit program is conducted on the basis of published annual risk assessments and there 
is flexibility to increase or decrease the focus of audits. 
The detailed data audits of SDL resource units referred to in this Recommendation are only one part 
of our wider audit program. We will be flexible here, and will conduct additional audits if necessary. 
To this end, the MDBA will commission an independent audit of its own systems and processes after 
the first year of SDL reporting.  

Recommendation 36 
The comprehensive suite of recommendations made by 
Mr Ken Matthews AO regarding transparency, including 
real-time monitoring and publication of consumptive 
use, should be implemented immediately. There is no 
basis for these matters to be secret. The approach of 

This Recommendation is not directed at the MDBA. 
The principle of transparency was also strongly supported in the Basin-wide Water Compliance 
Review conducted by the MDBA and an independent panel in late 2017.  

https://www.mdba.gov.au/publications/mdba-reports/murray-darling-basin-water-compliance-review
https://www.mdba.gov.au/publications/mdba-reports/murray-darling-basin-water-compliance-review
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Basin States in this regard should be consistent. All Basin governments and the Commonwealth have committed to a range of actions in the 
Compliance Compact to deliver improved measurement, monitoring, reporting and transparency of 
water information. 

Recommendation 37 
The provisions in subdivs E and F of the Water Act 
prescribing the detailed consultation process required in 
advance of making or amending the Basin Plan should 
be amended to make it express that all science is to be 
made available completely and in full, to the scientific 
community and general public, prior to the MDBA 
making determinations for the consideration of the 
Minister. 

The MDBA does not have policy responsibility for the Water Act. 
The MDBA believes that the level of consultation, engagement and communication relating to the 
making and future amendment of the Basin Plan under Subdivision F is appropriate. These 
requirements are extensive and include:  

• Consultation with Basin States, the Basin Officials Committee and the Basin Community 
Committee. We note the Authority also has a discretion to undertake such additional 
consultation and to publish a level of information necessary to facilitate that consultation as it 
thinks appropriate (section 46 of the Act); 

• Preparation of a plain English summary of the effect of a proposed amendment (this includes an 
outline of the scientific knowledge and socio-economic analysis on which the proposed 
amendment is based) and conduct of a submission process on the proposed amendment (and 
summary) with members of the public (section 47 of the Act); and 

• Consultation with the Ministerial Council subsequent to the above (section 48 of the Act). 

This process affords a meaningful opportunity for engagement and discussion on a proposed 
amendment and ensures a high level of transparency.  

Recommendation 38 
The inconsistency between para 48(3)(b) and subsec 
23B(6) of the Water Act should be remedied via 
legislative amendment, in order to ensure that, in both 
cases, the MDBA’s independence concerning decisions 
on factual and scientific matters is consistently 
maintained, by limiting the Ministerial power of 
direction in both cases. 

The MDBA does not have policy responsibility for the Water Act. 
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Recommendation 39 
An independent, scientifically astute and experienced 
body responsible for auditing the effectiveness of the 
implementation of the Basin Plan, akin to the NWC, 
should be established. 

This Recommendation is not directed to the MDBA. 
We note that the Productivity Commission already has this function under the Water Act, and has 
recently released a review of Basin Plan implementation.  

Recommendation 40 
All opinions and advices the MDBA or the 
Commonwealth have obtained on the construction of 
the Water Act, the determination of the ESLT, the 
setting of the Basin-wide SDL, and all aspects of the 
SDLAM should be released immediately. 

The MDBA does not support this Recommendation.  
The Commonwealth Government, of which the MDBA is an agency, has a long standing policy of not 
disclosing legal advice. It is essential that the Authority is able to obtain legal advice where it is 
reasonable, appropriate or necessary to do so. It is equally important that the Authority can 
commission advice in a confidential setting and that the confidential nature of that material is 
preserved, where appropriate.  

Recommendation 41 
All modelling and other non-disclosed data used by the 
MDBA to determine the range of water recovery for the 
Guide and the ESLT Determination Report should be 
released immediately. 

The MDBA is a pro disclosure agency. 
All modelling reports and information related to the ESLT determination for the Basin Plan are 
available on the MDBA website. Information relating to the Guide is also on the website, although 
because the analysis in the Guide was superseded by that for the draft Basin Plan, it is not directly 
relevant to the ESLT determination.  
The Authority makes significant amounts of modelling data available through the Commonwealth 
Government’s data portal. For example:  
https://data.gov.au/dataset/ds-dga-60c098bb-6da4-494c-8f1e-e04933645a76/details 
Modelling data is also made available on the MDBA website when requested.  
An example of sharing of this data with the scientific community is demonstrated in work 
undertaken by the Goyder Institute (Technical Report Series No. 13/2), which acknowledges data 
supplied by the MDBA: 
http://www.goyderinstitute.org/_r131/media/system/attrib/file/122/13_2_E.1.4.%20Coorong%20
MM%20assessment_web.pdf 

https://www.pc.gov.au/inquiries/completed/basin-plan/report
https://www.mdba.gov.au/publications/archived-information/basin-plan-archives/steps-development-basin-plan
https://www.mdba.gov.au/publications/archived-information/basin-plan-archives/guide-proposed-basin-plan
https://data.gov.au/dataset/ds-dga-60c098bb-6da4-494c-8f1e-e04933645a76/details
http://www.goyderinstitute.org/_r131/media/system/attrib/file/122/13_2_E.1.4.%20Coorong%20MM%20assessment_web.pdf
http://www.goyderinstitute.org/_r131/media/system/attrib/file/122/13_2_E.1.4.%20Coorong%20MM%20assessment_web.pdf
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Recommendation MDBA response 

Recommendation 42 
The manner in which the recovery amount of 2750 GL 
was influenced or adjusted for social and economic 
outcomes should be fully disclosed. 

This information is already published. It is contained in the ESLT report (for example, see Chapter 6).  

Recommendation 43 
All modelling in relation to the NBR and the supply 
measure adjustment should be released immediately. 

This information is already published.  
For the supply measures adjustment (SDLAM), the modelling information including independent 
reviews can be accessed at: https://www.mdba.gov.au/publications/mdba-reports/sustainable-
diversion-limit-adjustment-mechanism-assessment-draft 
For the Northern Basin Review, this information can be found at: 
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-
northern-basin 
https://data.gov.au/dataset/ds-dga-60c098bb-6da4-494c-8f1e-e04933645a76/details 

Recommendation 44 
The manner in which the 70 GL figure for the NBR was 
influenced or altered as a result of social and economic 
factors should be fully disclosed.  

This information is already contained in reports published by the MDBA.  
The basis upon which the MDBA conducted the Northern Basin Review, including the decision 
making process, the science including modelling, and the assessments of social and economic 
impacts can be found on the MDBA website at: https://www.mdba.gov.au/basin-plan-roll-
out/basin-plan-amendments/basin-plan-amendments-northern-basin. 

 

 

https://www.mdba.gov.au/sites/default/files/pubs/eslt-mdba-report.pdf
https://www.mdba.gov.au/publications/mdba-reports/sustainable-diversion-limit-adjustment-mechanism-assessment-draft
https://www.mdba.gov.au/publications/mdba-reports/sustainable-diversion-limit-adjustment-mechanism-assessment-draft
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://data.gov.au/dataset/ds-dga-60c098bb-6da4-494c-8f1e-e04933645a76/details
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
https://www.mdba.gov.au/basin-plan-roll-out/basin-plan-amendments/basin-plan-amendments-northern-basin
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