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Northern Basin Aboriginal Nations (NBAN) feedback  

and advice to  

MDBA re submitted NSW Part 14 material 

 

 

 

Context 
 
The Northern Basin Aboriginal Nations (NBAN) have been formally engaged to comment, provide feedback, and express opinions on the NSW Water 
Resource Plans (WRP) as submitted to the Murray Darling Basin Authority (MDBA). We note, that this process has been playing out over many years, and in 
these years personnel changes may have occurred. We acknowledge and thank NBAN Members and Traditional Owners for their efforts across this period.  
 
We acknowledge the support and information provided by the MDBA including WRP documentation and explanatory text regarding:  
 

1. if genuine engagement had been undertaken by the Basin State according to MDBA Assessment Criteria;  
2. whether the Basin Plan requirements of 10.52-10.55 (Part 14 – Indigenous Values and Uses Assessment) have been met;  

 

NBAN was contracted by MDBA in 2021 to undertake formal consultations. This resulted in a workshop in Inverell 3rd and 4th March 2021. Formal written 

advice was furnished to MDBA on 8th April 2021 by NBAN.  

In light of the passing of time from that prior date, and the formal submissions made by NSW, as part of the assessment process of MDBA it was considered 

imperative to again provide Traditional Owners with opportunity to review and assess the WRP submitted. 

We acknowledge that the NSW Water Resource Plans are now submitted as final. And we acknowledge that the simple question to be answered by 

Traditional Owners remains, ‘does, in our opinion, the WRP as submitted meet the minimum requirements for consistency?’ 

 

Consent and Possible Use   
NBAN acknowledges that this material as submitted may need to be shared in whole, or part, in an attributable form, or redacted, as deemed necessary by 

MDBA. We hereby give our consent for this material, as submitted, to be used for this internal purpose. 
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Border Rivers Alluvium Water Resource Plan (WRP)  
In earlier consultations NBAN (March 2021) we note that: “the workshop participants assessed the Basin Plan requirements with one of five ratings: Absent, 
Partial, Satisfactory, Good or Excellent.” That was deemed an appropriate tool for the earlier stage of consultations. By March 2022, the process was a 
different task whereby NBAN Member were to consider the adequacy of the process, to assess the clause/response proposed by NSW and to ascertain 
whether, in NBAN’s opinion, it met the minimum requirement. 
 
With these 2022 consultations and, in light, of the WRP being submitted “as final” the NBAN Members adopted a standardised set of responses for the 
purpose of being clear in our opinion and to answer the question; “as submitted does the WRP meet the minimum requirements for consistency?”  
 
Those responses are listed as three possibilities, along a sliding scale from “accepted” to “rejected”: 
 

a) This clause is accepted as meeting the minimum requirement. 

 

b) This section is moving in the right direct and would benefit from further Aboriginal inputs. NBAN believes that as submitted the clause is in 

partial fulfillment of the minimum requirements and as such do not meet the minimum requirement, we thereby reject. 

 

c) We do not consent nor endorse the clause as written. We reject this section as presented and deem that NSW has not meet the minimum 

requirement. 

 

As this material is now submitted as final by NSW we acknowledge that a simple assertion is probably all that is needed at this time. However, in the 

interests of moving forward the more constructive response was deemed appropriate.  

We note that some opinions presented in March 2021 may appear inconsistent with opinions presented in this advice from March 2022. That is not 

unusual, as time passes, people have more opportunity to weigh up the implications, circumstances change, consult more widely with Traditional Owners, 

new information comes to hand, and personnel change. 

NBAN Members have offered those responses in good faith. 

NBAN Members conducted a whole-day workshop amongst member nations to review, comment, reflect upon and provide feedback to the MDBA 

(Tuesday 22 March 2022, Goondiwindi). 

The workshop was prepared with briefing materials provided by MDBA to all NBAN Members. Bigambul Native Title Aboriginal Corporation hosted the day 

and employed an independent facilitator to help with process, recording and reporting (Indigenous advisory firm i2i Development Global Pty Ltd). All 

participants and staff that contributed to the discussions and furnished contributions to the day were Indigenous people. 
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The comments and advice are provided in-good-faith to MDBA. They are first responses from participants and as such do not constitute a formal position or 

policy stance from NBAN. 

To begin the workshop a Welcome to Country and some founding principles for the conduct of the day and feedback were proposed by the participants. 

These principles were deemed central to the respective and honourable conduct of the business at-hand and an extension of Indigenous ways of being and 

knowing together. The principles were drafted as three pillars of respect: 

 

 

  

The review and feedback discussions began after MDBA Staff offered introductory comments, responded to initial points of query and clarification and 

invited First Nations Peoples to comment on the draft and to reflect their views and thoughts. 

This draft water resources plan (WRP) for the Border Rivers was submitted by NSW in February 2022. As part of its responsibilities MDBA is now reviewing 

the technical aspects of the WRP. A key element of this review process is to provide opportunity and to seek out the views of Indigenous interests. These 

views, if expressed, will be include within the Assessor’s Report. 

Participants were invited by MDBA Staff to submit the feedback and advice “in your own words”. 

CULTURAL PROTOCOLS 

All Participants expressed a view that is 

remains of critical importance to Aboriginal 

Peoples for respect to be paid to all First 

Nations Peoples and their Sovereign 

Nations. This respect is expressed when 

Indigenous Peoples insist and observe that 

only a Traditional Owner can speak for their 

country and their water.  

This consultation was conducted in that 

spirit of respect. 

STRENGTHENING 

Each Participant consented to this 

consultation with the ambition that the 

feedback would strengthen the final 

submission and extend Indigenous interests 

in ways that were consistent with previous 

representations from NBAN and its Member 

Nations. 

NBAN Members are seeking a process that 

moves practices and planning to a point 

whereby Aboriginal interests are required 

for consent and endorsement not merely 

comment. 

HONOURING THE ECHUA DECLARATION 

In 2007 the Echua Declaration was adopted 

by MLDRIN and in 2010 adopted by NBAN. 

It remains a critical and central statement 

of our intent and principled approach. 

Each consultation and planning exercise is 

called upon to advance the sentiments and 

wishes expressed in the Echua Declaration. 

“We have obligations under our Law/Lore 

and Custom to care for Country and to 

respect our neighbours both down and up 

stream. “ 
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FEEDBACK TO SECTIONS AND PROVISIONS WITHIN THE DRAFT WRP 
Presentation of feedback – the early comments will be offered under each section and clause within the table (in blue text)(Table A). Beyond these specific 

comments sometimes further, more general, advice may be furnished. 

“…with regard to…” – it is noted that this phase has been used frequently through the draft WRP. NBAN Members consider it a weak expression that 

portends a lack of commitment. A key objective of gifting some many valuable hours of our time and expertise is an ambition to strengthen this draft WRP.  

To this end, we’ve drafted a continuum of Traditional Owner Interests to help guide our efforts, monitor progress and to bring some objectivity to the task 

at hand and the overall planning:   

 

 

 

 
 

 

 

 

 

Free, Prior, Informed Consent 
“In 2007, the UN General Assembly adopted the United Nations Declaration on the Rights of Indigenous Peoples, 
recognizing their rights and making specific mention of Free, Prior and Informed Consent (FPIC) as a pre-requisite for any 
activity that affects their ancestral lands, territories and natural resources.” 
 
“FPIC is a principle protected by international human rights standards that state, ‘all peoples have the right to self-
determination’ and – linked to the right to self-determination – ‘all peoples have the right to freely pursue their economic, 
social and cultural development’. Backing FPIC are the United Nations Declaration on the Rights of Indigenous Peoples 
(UNDRIP), the Convention on Biological Diversity and the International Labour Organization Convention 169, which are the 
most powerful and comprehensive international instruments that recognize the plights of Indigenous Peoples and defend 
their rights.” 

                     (https://www.un.org/development/desa/indigenouspeoples/publications/2016/10/free-prior-

and-informed-consent-an-indigenous-peoples-right-and-a-good-practice-for-local-communities-fao/) 

  

Weak Strong 

“have 

regard to” 
Share 

Information 
Endorsed 

by TOs 
Consult Consent 

 
Free, Prior, Informed Consent (FPIC) 

https://www.un.org/development/desa/indigenouspeoples/publications/2016/10/free-prior-and-informed-consent-an-indigenous-peoples-right-and-a-good-practice-for-local-communities-fao/
https://www.un.org/development/desa/indigenouspeoples/publications/2016/10/free-prior-and-informed-consent-an-indigenous-peoples-right-and-a-good-practice-for-local-communities-fao/
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Table A: Feedback to Specific Clauses 
 

 
Part 14 provision 

Considerations for determining consistency with the Basin Plan 

10.52 Objectives and outcomes based on Indigenous values and uses 

(1) A water resource plan must identify: 

(a) the objectives of Indigenous people in relation to managing the 
water resources of the water resource plan area; and 

(b) the outcomes for the management of the water resources of the 
water resource plan area that are desired by Indigenous people. 

• Has the WRP identified the objectives and outcomes of Indigenous people for the management of 
the area’s water resources?  

• Are the objectives and outcomes set out within the WRP and/or in information supporting the 
WRP? 

 
NBAN (22/03/2022): 

This section is moving in the right direct and would benefit from further Aboriginal inputs. 
NBAN believes that as submitted the clause is partial fulfillment of the minimum 
requirements and as such does not meet the minimum requirement, we thereby reject. 
 
General Advice 
However, as drafted the section appears incomplete, or only offers a partial response to the 
representations made by Aboriginal Peoples in prior consultations. 
 
There is little evidence to document where or how expressed Aboriginal views have been 
maintained through into drafting of the WRP as a whole (as required by Basin Plan 10.53(1). 

 
 

(2) In identifying the matters set out in subsection (1), regard must be 
had to: 

(a) the social, spiritual and cultural values of Indigenous people that 
relate to the water resources of the water resource plan area 
(Indigenous values); and 

(b) the social, spiritual and cultural uses of the water resources of the 
water resource plan area by Indigenous people (Indigenous uses); 

as determined through consultation with relevant Indigenous 
organisations, including (where appropriate) the Murray Lower Darling 
Rivers Indigenous Nations and the Northern Murray-Darling Basin 
Aboriginal Nations. 

Has the WRP demonstrated: 

• Whether ‘regard was had’ to the values and uses when identifying the objectives and outcomes 
identified under s. 10.52(1)? 

• Consultation with relevant Indigenous organisations to determine the values and uses that relate to 
the water resources of the WRP area? 

 
Notes:  
1. A ‘relevant Indigenous organisation’ can be considered as an organisation that can 

represent the views of some or all of the First Nations people in a WRP area on a 
particular matter.  

2. As a ‘have regard’ requirement, NSW is not required to set out how regard has been had 
to views. It also does not necessarily impose any further obligation for other action, non-
action, or decisions, arising from that consideration. Additionally, NSW is able to 
consider other matters. A demonstration of regard could be as simple as a statement 
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that views were sought and regard was had to those views. See MDBA’s Position 
Statement 1B for further information about ‘have regard’ requirements. 

 
NBAN (22/03/2022): 

This section is moving in the right direct and would benefit from further Aboriginal inputs. 
NBAN believes that as submitted the clause is in only partial fulfillment of the minimum 
requirements and as such does not meet the minimum requirement, we thereby reject. 
 
General Advice 
The use of the phase “regard must be had” is a weak expression and when left without any 
specific undertakings or commitments to uphold or observe those same Aboriginal views it 
becomes unacceptable. 
 
A potential redrafting of the clause may be: “In identifying the matters set out in subsection 
(1), and consistent with provisions of the Commonwealth Water Act, specific water 
resources are assigned to Sovereign Nations and First Nations Peoples to preserve:….” 
 
The matching ‘Consideration’ could be rewritten to provide encouragement to actions and 
implementation, in this manner: “That the WRP provide examples of the wishes and advice 
of the First Nations Peoples for this specific Area and where they have been incorporated or 
informed this draft WRP.” 
 
 
 

(3) A person or body preparing a water resource plan may identify 
opportunities to strengthen the protection of Indigenous values 
and Indigenous uses in accordance with the objectives and 
outcomes identified under subsection (1), in which case the 
opportunities must be specified in the water resource plan. 

• There is no obligation to specify as this is a ‘may’ requirement.  

• Where opportunities are identified they must be set out in the WRP. 
 
Notes:  

1. The use of the word ‘may’ in this sub-section means there is no requirement to 
identify any opportunities to strengthen the protection of values and uses, or that any 
identified opportunities have to be developed through consultation. 

2. The requirement does not consider the merits of existing levels of protections.  
 

NBAN (22/03/2022): 
This section is moving in the right direct and would benefit from further Aboriginal inputs. 
Beginning with the replacement of the word “may” in the opening sentence with the word 
“must”.  As the clause is in only partial fulfillment of the minimum requirements and as 
such does not meet the minimum requirement, we thereby reject. 
 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiD96HBr-_1AhVTxjgGHU7_BlIQFnoECBMQAw&url=https%3A%2F%2Fwww.mdba.gov.au%2Fsites%2Fdefault%2Ffiles%2Fpubs%2F1B-Interpreting-have-regard-to.docx%23%3A~%3Atext%3DMDBA%2520POSITION%2520STATEMENT%2Cproper%252C%2520genuine%2520and%2520realistic%2520consideration.&usg=AOvVaw0qqwayt6OyvtLirWVgFeSU
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiD96HBr-_1AhVTxjgGHU7_BlIQFnoECBMQAw&url=https%3A%2F%2Fwww.mdba.gov.au%2Fsites%2Fdefault%2Ffiles%2Fpubs%2F1B-Interpreting-have-regard-to.docx%23%3A~%3Atext%3DMDBA%2520POSITION%2520STATEMENT%2Cproper%252C%2520genuine%2520and%2520realistic%2520consideration.&usg=AOvVaw0qqwayt6OyvtLirWVgFeSU
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General Advice 
A future edit may replace the words “A person or body preparing…” with the words “A 
Sovereign Nation..” – if this is reinstated the central role and contribution of Indigenous 
Sovereign Nations to the process of drafting and subsequent endorsement, adoption and 
implementation. 
 
NBAN concurs with the views that: ‘The assessors are supportive of ongoing consultation 
and other opportunities into the future, but these statements as presented in the draft 
WRP lack any concrete plans or make any binding or measurable commitments. Indeed, 
there are some provisions in the WSPs about monitoring, but these seem confusing, 
unclear, and quite generic, not seeming to have direct relevance to Traditional Owners’ (p. 
8). 
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10.53 Consultation and preparation of water resource plan 

(1) A water resource plan must be prepared having regard to the 
views of relevant Indigenous organisations with respect to the 
matters identified under section 10.52 

• NSW must have regard to the views of ‘relevant Indigenous organisations’ (RIOs) – that is, an 
organisation that can represent the views of some or all of the First Nations people of the WRP area 
about the matters in s. 10.53(1)(a) – (f).  
 
Note:  
As a ‘have regard’ requirement, NSW is not required to set out how regard has been had to 
views. It also does not necessarily impose any further obligation for other action, non-action, 
or decisions, arising from that consideration. Additionally, NSW is able to consider other 
matters. A demonstration of regard could be as simple as a statement that views were sought 
and regard was had to those views. See MDBA’s Position Statement 1B for further 
information about ‘have regard’ requirements. 

 

NBAN (22/03/2022): 
As drafted and proposed, the section does not reflect the views of First Nations Peoples. 
We do not consent nor endorse the clause as written. We reject this section as presented 
and deem that NSW has not met the minimum requirement. 
 
General Advice 
A measure to strengthen the clause would replace the words “ having regard to” with the 
words “consistent with the views…” 
 
NBAN expresses the view that these clause should be action orientated and give a clear set 
of undertakings and deliverables.  

 
 
 

(1) A water resource plan must be prepared having regard to the 
views of relevant Indigenous organisations with respect to the 
matters identified under section 10.52 and the following matters: 

(a) native title rights, native title claims and Indigenous Land 
Use Agreements provided for by the Native Title Act 1993 
in relation to the water resources of the water resource 
plan area; 

• Does the WRP demonstrate that regard was had to the views that have been provided?  
 
Consideration: 

• Have RIOs been consulted about their views on native title rights, native title claims and Indigenous 
Land Use Agreements in relation to the water resources of the WRP area? 

 
Note:  
As a ‘have regard’ requirement, NSW is not required to set out how regard has been had to 
views. It also does not necessarily impose any further obligation for other action, non-action, 
or decisions, arising from that consideration. Additionally, NSW is able to consider other 
matters. A demonstration of regard could be as simple as a statement that views were sought 
and regard was had to those views. See MDBA’s Position Statement 1B for further 
information about ‘have regard’ requirements. 
 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiD96HBr-_1AhVTxjgGHU7_BlIQFnoECBMQAw&url=https%3A%2F%2Fwww.mdba.gov.au%2Fsites%2Fdefault%2Ffiles%2Fpubs%2F1B-Interpreting-have-regard-to.docx%23%3A~%3Atext%3DMDBA%2520POSITION%2520STATEMENT%2Cproper%252C%2520genuine%2520and%2520realistic%2520consideration.&usg=AOvVaw0qqwayt6OyvtLirWVgFeSU
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiD96HBr-_1AhVTxjgGHU7_BlIQFnoECBMQAw&url=https%3A%2F%2Fwww.mdba.gov.au%2Fsites%2Fdefault%2Ffiles%2Fpubs%2F1B-Interpreting-have-regard-to.docx%23%3A~%3Atext%3DMDBA%2520POSITION%2520STATEMENT%2Cproper%252C%2520genuine%2520and%2520realistic%2520consideration.&usg=AOvVaw0qqwayt6OyvtLirWVgFeSU
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NBAN (22/03/2022): 
As proposed, the section does not reflect the views of First Nations Peoples. We do not 
consent nor endorse the clause as written. We reject this section as presented and deem 
that NSW has not met the minimum requirement. 
 
General Advice 
NBAN also seeks further advice on this clause, its implications for those with and without 
Native Title.  
 
The intervening time has seen Native Title Determinations and deliberations progressed. 
The role and contributions of Traditional Owners, Native Title holders and PBC’s have also 
changed (e.g. pursuant to Bigambul Nation Native Title Rights, December 2016). 
 
On that basis, it deemed prudent to seek out new advice from NBAN Members and to 
initiate a further set of consultations with Members and Sovereign Nations in the Area. 
 

(1) A water resource plan must be prepared having regard to the 
views of relevant Indigenous organisations with respect to the 
matters identified under section 10.52 and the following matters: 

(b) registered Aboriginal heritage relating to the water 
resources of the water resource plan area; 

 

• Does the WRP demonstrate that regard was had to the views that have been provided?  
 

Consideration: 

• Have RIOs been consulted about their views on registered Aboriginal heritage relating to the water 
resources of the water resource plan area? 

 
Note:  
As a ‘have regard’ requirement, NSW is not required to set out how regard has been had to 
views. It also does not necessarily impose any further obligation for other action, non-action, 
or decisions, arising from that consideration. Additionally, NSW is able to consider other 
matters. A demonstration of regard could be as simple as a statement that views were sought 
and regard was had to those views. See MDBA’s Position Statement 1B for further 
information about ‘have regard’ requirements. 
 
Note: ‘registered Aboriginal heritage’ for this purpose is Aboriginal heritage listed on a 
register held by the NSW or Australian governments. The MDBA notes that this definition 
may not be relevant to the way First Nations people think about and are responsible for 
their own heritage . 
 
 

NBAN (22/03/2022): 
This section is moving in the right direct and would benefit from further Aboriginal inputs 
however, as submitted as ‘Final’, the clause is in only partial fulfillment of the minimum 
requirements and as such does not meet the minimum requirement, we thereby reject. 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiD96HBr-_1AhVTxjgGHU7_BlIQFnoECBMQAw&url=https%3A%2F%2Fwww.mdba.gov.au%2Fsites%2Fdefault%2Ffiles%2Fpubs%2F1B-Interpreting-have-regard-to.docx%23%3A~%3Atext%3DMDBA%2520POSITION%2520STATEMENT%2Cproper%252C%2520genuine%2520and%2520realistic%2520consideration.&usg=AOvVaw0qqwayt6OyvtLirWVgFeSU
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General Advice 
We raise the prospect, or implication, for ‘duty of care’ provisions as per the Cultural 
Heritage Act (Qld). 
 
Without First Peoples consent or endorsement of the draft WRP then NSW must provide 
examples of how the draft WRP has incorporated the specific views and directives of First 
Nations Peoples in the clauses provided.   
 
With affirm the previous furnished views that ‘… its first point simply states a regulation, 
that ‘registered Aboriginal Heritage must be considered as part of the application process 
for works and use approvals via’ Aboriginal Heritage Management System (AHIMS). First, 
‘must be considered’ is not strong enough a phrase, as it does not require any change of 
action. 
 
 

 

(1) A water resource plan must be prepared having regard to the 
views of relevant Indigenous organisations with respect to the 
matters identified under section 10.52 and the following matters: 

(c) inclusion of Aboriginal representation in the preparation 
and implementation of the plan; 

 

• Does the WRP demonstrate that regard was had to the views that have been provided?  
 
Consideration: 

• Have RIOs been consulted about their views on inclusion of Aboriginal representation in the 
preparation and implementation of the plan? 

 
Note:  
As a ‘have regard’ requirement, NSW is not required to set out how regard has been had to 
views. It also does not necessarily impose any further obligation for other action, non-action, 
or decisions, arising from that consideration. Additionally, NSW is able to consider other 
matters. A demonstration of regard could be as simple as a statement that views were sought 
and regard was had to those views. See MDBA’s Position Statement 1B for further 
information about ‘have regard’ requirements. 
 

 
NBAN (22/03/2022): 

As proposed, the section does not reflect the views of First Nations Peoples. We do not 
consent nor endorse the clause as written. We reject this section as presented and deem 
that NSW has not met the minimum requirement.  
 
General Advice 
We reject the use of the phase “relevant Indigenous organisations”. 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiD96HBr-_1AhVTxjgGHU7_BlIQFnoECBMQAw&url=https%3A%2F%2Fwww.mdba.gov.au%2Fsites%2Fdefault%2Ffiles%2Fpubs%2F1B-Interpreting-have-regard-to.docx%23%3A~%3Atext%3DMDBA%2520POSITION%2520STATEMENT%2Cproper%252C%2520genuine%2520and%2520realistic%2520consideration.&usg=AOvVaw0qqwayt6OyvtLirWVgFeSU


NBAN Feedback to MDBA re NSW Part 14 of Chapter 10 of the Basin Plan. THIS IS NOT A POLICY DOCUMENT. Tuesday 22nd March 2022, Goondiwindi.             11 | P a g e  
 

 
The “have regard” statement is weak.  
 
It is deemed more appropriate to list a minimum period of twelve-months to be set-aside 
for consultations. The WRP should specify when and how these consultations would take 
place. Of course, NBAN would support such resourcing and adequate planning. 
 
It would be more appropriate for this section of the WRP to submit wording along the lines 
of: “A water resources plan must be prepared consistent with the views expressed by 
Aboriginal Peoples, and their respective cultural decision -making frameworks, as expressed 
through their respective organisations; starting with RNTBC, where Native Title exists, 
Aboriginal community-controlled organisations, First Nations Peoples, and Sovereign 
Nations.” as a demonstration of meeting the minimum requirement. 
 
This First Nations Framework supports an endorsed position for NBAN. 

 
 

(1) A water resource plan must be prepared having regard to the 
views of relevant Indigenous organisations with respect to the 
matters identified under section 10.52 and the following matters: 

(d) Aboriginal social, cultural, spiritual and customary 
objectives and strategies for achieving these objectives; 

 

• Does the WRP demonstrate that regard was had to the views that have been provided?  

 
Consideration: 

• Have RIOs been consulted about their views on Aboriginal social, cultural, spiritual and customary 

objectives and strategies for achieving these objectives? 

 
Note:  
As a ‘have regard’ requirement, NSW is not required to set out how regard has been had to 
views. It also does not necessarily impose any further obligation for other action, non-action, 
or decisions, arising from that consideration. Additionally, NSW is able to consider other 
matters. A demonstration of regard could be as simple as a statement that views were sought 
and regard was had to those views. See MDBA’s Position Statement 1B for further 
information about ‘have regard’ requirements. 

 

NBAN (22/03/2022): 
As drafted and proposed, the section does not reflect the views of First Nations Peoples. 
We do not consent nor endorse the clause as written. We reject this section as presented 
and deem that NSW has not met the minimum requirement.  
 
General Advice 
This section and this clause is a critical passage. It references “Aboriginal social, cultural, 
spiritual and customary objectives” and “strategies for achieving these objectives”. 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiD96HBr-_1AhVTxjgGHU7_BlIQFnoECBMQAw&url=https%3A%2F%2Fwww.mdba.gov.au%2Fsites%2Fdefault%2Ffiles%2Fpubs%2F1B-Interpreting-have-regard-to.docx%23%3A~%3Atext%3DMDBA%2520POSITION%2520STATEMENT%2Cproper%252C%2520genuine%2520and%2520realistic%2520consideration.&usg=AOvVaw0qqwayt6OyvtLirWVgFeSU
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The clause, in the opinion of NBAN, is central to the entire MDBA Plan and as such should 
find very specific and particular reference in this WRP. At this level the document should be 
determined, measurable, and resourced. 
 
We assert the Echua Declaration (2007):  
 
“Further RECOGNISING and AFFIRMING that water has a right to be recognised as an 
ecological entity, a being and a spirit and must treated accordingly. For the Indigenous 
Nations water is essential to creation and many of our Dreaming and other ancestral beings 
are created by and dwell within water.” 
 
A more appropriate rewording of the clause would be: 
“A water resource plan must be prepared consistent with the views of First Nations Peoples 
and in a manner that affirms the place of Sovereign Nations within the Area.” 
 
We concur with previously expressed views that:    
 

‘Certainly, there are strategies that are buried and implicit within the text of these 
reports, but unlike the objectives, they are not labelled clearly. Without the 
strategies directly noted in the accredited text, it is also unclear what related 
commitment/s the NSW Government is making (or could make), how the 
strategies could be triggered by First Nations people, or how they could be 
binding. No clear commitments to any strategies are observed in the accredited 
text, which would be expected in a WRP that was developed with genuine, 
meaningful and proper regard to First Nations views about these objectives and 
strategies’ (p. 11 in both advices). 

 
And further: 
 

‘..assessors have noted that not there are no explicit and measurable strategies 
included in the reports, though they may be buried and implicit throughout. 
NBAN feels that if these strategies are to be implemented by DPIE, then they 
should be responsible for building these in response to the specific objectives of 
individual Nation groups, as may be happening in the Regional Water Strategies. 
Without the strategies directly noted in the accredited text, it is also unclear 
what related commitment/s the NSW Government is making (or could make), 
how the strategies could be triggered by First Nations people, or how they could 
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be binding. No clear commitments to any strategies are observed in the 
accredited text, which would be expected in a WRP that was developed with 
genuine, meaningful and proper regard to First Nations views about these 
objectives and strategies’ (p.13). 

 

(1) A water resource plan must be prepared having regard to the 
views of relevant Indigenous organisations with respect to the 
matters identified under section 10.52 and the following matters: 

(e) encouragement of active and informed participation of 
Aboriginal people; 

 

• Does the WRP demonstrate that regard was had to the views that have been provided?  

 
Consideration: 

• Have RIOs been consulted about their views on encouragement of active and informed participation 

of Aboriginal people? 

 
Note:  
As a ‘have regard’ requirement, NSW is not required to set out how regard has been had to 
views. It also does not necessarily impose any further obligation for other action, non-action, 
or decisions, arising from that consideration. Additionally, NSW is able to consider other 
matters. A demonstration of regard could be as simple as a statement that views were sought 
and regard was had to those views. See MDBA’s Position Statement 1B for further 
information about ‘have regard’ requirements. 

 

NBAN (22/03/2022): 
As drafted and proposed, the section does not reflect the views of First Nations Peoples. 
We do not consent nor endorse the clause as written. We reject this section as presented 
and deem that NSW has not met the minimum requirement.  
 
General Advice 
The “have regard” statement is weak. At this level the WRP should be specific, measurable 
and resourced, as a minimum.  
 
We make note of the linkage to item 1 (c) and the specific rewording re RIOs. 
 
NBAN would also support on-going investments by NSW and MDBA into broad-based 
community consultation as the basis for the future drafting and engagement. And stipulate 
that this engagement should happen in manner that alleviates any nation-based conflicts 
and instead garners greater nation-based inputs. 
 
Particular effort, should allow appropriate and suitably timed consultations amongst 
Indigenous interests. The international standard for free, prior, informed consent also give 
specific provision to the application and upholding of traditional decision-making processes 
amongst First Nations Peoples. These are culturally appropriate and consistent with cultural 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiD96HBr-_1AhVTxjgGHU7_BlIQFnoECBMQAw&url=https%3A%2F%2Fwww.mdba.gov.au%2Fsites%2Fdefault%2Ffiles%2Fpubs%2F1B-Interpreting-have-regard-to.docx%23%3A~%3Atext%3DMDBA%2520POSITION%2520STATEMENT%2Cproper%252C%2520genuine%2520and%2520realistic%2520consideration.&usg=AOvVaw0qqwayt6OyvtLirWVgFeSU
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protocols. NBAN is expecting that this same FPIC standard is upheld through this drafting 
process. 
 
 

(1) A water resource plan must be prepared having regard to the 
views of relevant Indigenous organisations with respect to the 
matters identified under section 10.52 and the following matters: 

(f) risks to Aboriginal values and Aboriginal uses arising from 
the use and management of the water resources of the 
WRP area; 

 

• Does the WRP demonstrate that regard was had to the views that have been provided?  

 
Consideration: 

• Have RIOs been consulted about their views on risks to Aboriginal values and Aboriginal uses arising 

from the use and management of the water resources of the WRP area? 

 
Note:  
As a ‘have regard’ requirement, NSW is not required to set out how regard has been had to 
views. It also does not necessarily impose any further obligation for other action, non-action, 
or decisions, arising from that consideration. Additionally, NSW is able to consider other 
matters. A demonstration of regard could be as simple as a statement that views were sought 
and regard was had to those views. See MDBA’s Position Statement 1B for further 
information about ‘have regard’ requirements. 
 

 
NBAN (22/03/2022): 

As drafted and proposed, the section does not reflect the views of First Nations Peoples. 
We do not consent nor endorse the clause as written. We reject this section as presented 
and deem that NSW has not met the minimum requirement.  
 
General Advice 
The “have regard” statement is weak.  
 
As a clause referencing ‘risks’ this section is non-committal and shallow.  
 
The reference to RIOs will prove problematic as previously noted. 
 
This section should be reorientated to being action focussed and offering specifics for 
implementation. NBAN Members extend an invitation to NSW and MDBA to help frame, 
prioritise and implement mitigation strategies in this regard – hence a “minimum 
requirement” would detail this component within the “risks” section. 
 
NBAN affirms the previously expressed views: 
 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiD96HBr-_1AhVTxjgGHU7_BlIQFnoECBMQAw&url=https%3A%2F%2Fwww.mdba.gov.au%2Fsites%2Fdefault%2Ffiles%2Fpubs%2F1B-Interpreting-have-regard-to.docx%23%3A~%3Atext%3DMDBA%2520POSITION%2520STATEMENT%2Cproper%252C%2520genuine%2520and%2520realistic%2520consideration.&usg=AOvVaw0qqwayt6OyvtLirWVgFeSU
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‘Of particular concern was that the Risk Assessment (Schedule D) does not include, 
accommodate or reference the risks identified in the consultation reports. This is a 
significant omission given that the Risk Assessment (Schedule D) is a crucially important 
component of the WRP that guides risk management for the Border Rivers Surface 
Water WRPA.  
The section of the Risk Assessment (Schedule D) where First Nations’ risks should be 
considered (section 7.6) claim that current methodologies are limited in assessing risks 
and benefits (p. 83) … Schedule D points to other parts of the WRP, but doesn’t 
reference the Nation Consultation reports. These should have been directly 
incorporated into the Risk Assessment (Schedule D) so that they can be treated in a 
manner comparable to other risks across the WRPA, including (where appropriate) the 
development of and resourcing for appropriate mitigation and management strategies … 
First Nations’ risks need to be considered and treated in their own right’ (p. 12 in SW, 
p. 12-13 in Alluvium) 
 

And further: 
 
‘However, the First Nations consultation process yielded considerable data about risks to First 
Nations’ water values and uses in relation to both water quality and water availability. This 
section in Schedule D points to other parts of the WRP, but doesn’t reference the Nation 
Consultation reports.’  
 
‘These should have been directly incorporated into the Risk Assessment (Schedule D) so that 
they can be treated in a manner comparable to other risks across the WRPA, including (where 
appropriate) the development of and resourcing for appropriate mitigation and management 
strategies.’ 
 
‘First Nations’ risks need to be considered and treated in their own right. It is not appropriate to 
simply assume that identifying and assessing other risks can be a proxy for identifying and 
assessing risks to First Nations’ water uses and values.  
 
‘Moreover, while the Risk Assessment (Schedule D) claims that these types of risks will be 
considered into the future when further data becomes available, there are no measurable or 
binding commitments to collect such data, nor any detail about when future risk assessments 
will be produced.’ (pp. 14-15) 
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10.54 Cultural flows 

A water resource plan must be prepared having regard to the 
views of Indigenous people with respect to cultural flows. 

• Does the WRP demonstrate that regard was had to the views of Indigenous people with respect to 
cultural flows?  

 
Notes:  
1. This requirement refers to Indigenous people rather than relevant Indigenous 

organisations. 
2. As a ‘have regard’ requirement, NSW is not required to set out how regard has been had 

to views. It also does not necessarily impose any further obligation for other action, non-
action, or decisions, arising from that consideration. Additionally, NSW is able to 
consider other matters. A demonstration of regard could be as simple as a statement 
that views were sought and regard was had to those views. See MDBA’s Position 
Statement 1B for further information about ‘have regard’ requirements. 

 

 
NBAN (22/03/2022): 

As drafted and submitted, the section does not reflect the views of First Nations Peoples. 
We do not consent nor endorse the clause as written. We reject this section as presented 
and deem that NSW has not met the minimum requirement. 
 
 
General Advice 
Cultural Flows are paramount to the Border Rivers GW WRP.  
 
Over many decades Indigenous interests, and leaders and Elders, have worked in the face 
of mounted opposition to document and assert the centrality of Cultural Flows yet this 
section is the lightest of all clause and sections. It’s an insult. 
 
The Echua Declaration says, in part: “Cultural Flows” are water entitlements that are legally 
and beneficially owned by the Indigenous Nations of a sufficient and adequate quantity and 
quality to improve the spiritual, cultural, environmental, social and economic conditions of 
those Indigenous Nations. This is our inherent right.” 
 
This clause, as written, offends the spirit and the intent of the Echua Declaration.  
 
Without redress there will be no Indigenous consent or endorsement of any draft WRP. 
  
With affirm previous views:  

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiD96HBr-_1AhVTxjgGHU7_BlIQFnoECBMQAw&url=https%3A%2F%2Fwww.mdba.gov.au%2Fsites%2Fdefault%2Ffiles%2Fpubs%2F1B-Interpreting-have-regard-to.docx%23%3A~%3Atext%3DMDBA%2520POSITION%2520STATEMENT%2Cproper%252C%2520genuine%2520and%2520realistic%2520consideration.&usg=AOvVaw0qqwayt6OyvtLirWVgFeSU
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwiD96HBr-_1AhVTxjgGHU7_BlIQFnoECBMQAw&url=https%3A%2F%2Fwww.mdba.gov.au%2Fsites%2Fdefault%2Ffiles%2Fpubs%2F1B-Interpreting-have-regard-to.docx%23%3A~%3Atext%3DMDBA%2520POSITION%2520STATEMENT%2Cproper%252C%2520genuine%2520and%2520realistic%2520consideration.&usg=AOvVaw0qqwayt6OyvtLirWVgFeSU
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‘Cultural flows were indeed mentioned in some objectives and outcomes of the each 
(sic) Nation consultation report, though these references were minimal. Once again, 
keeping the objectives separate from and outside of the WRP document itself limits the 
quality and quantity of expected action by the NSW Government’ (p 16). 
 

‘Given that cultural flows is a highly important concept, often confused with cultural 
water, and one that NBAN and other First Nations organisations have contributed 
significant time to advancing, the assessors see the lack of definition as a major 
oversight, and a lack of regard to First Nations views’ (p 12). 
 
 

10.55 Retention of current protection 

A water resource plan must provide at least the same level of 
protection of Indigenous values and Indigenous uses as provided 
in: 

(a) a transitional water resource plan for the water resource plan 
area; or 

(b) an interim water resource plan for the water resource plan 
area. 

• Does the WRP provide the same or better level of protection to Aboriginal values and uses as was 
provided in transitional or interim water resource plans? 

 
Considerations: 

• Undertake a comparison of protections between those included in the WRP and any protections that 
were in the transitional/interim plans. 

 
Note:  
This requirement does not consider whether the level of protection in interim or transitional 
WRPs was adequate. 

 
 

NBAN (22/03/2022): 
This clause is accepted as meeting the minimum requirement. 
 
General Advice 
Given the significance of the cultural values and uses; it is recommend that more 
consultations be undertaken consistent with the principles listed previously and consistent 
with the sentiments expressed in the Echua Declaration (2017). 
 
We note and uphold the views expressed that: 
 
‘the assessors stressed that the current protections listed in Table 4-1 themselves are 
unsatisfactory from a First Nations perspective. The “new” measures listed in Table 4-1 
lack evidence or justification for how they will actually “improve” current protection as 
the WRP claims they do, particularly as they are the same across all WRPs and 
therefore do not incorporate the particular views of the specific Nations in the 
Fractured Rock (GW11) WRPA. Furthermore, the assessors were unsure if existing and 
“improved” protections were explained during consultations’ (p17). 
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Again, further advice and consultations may be necessary if we are to uphold the FPIC standard. 

 
 

 


