TO THE MURRAY-DARLING BASIN MINISTERIAL COUNCIL

REPORT OF THE INDEPENDENT REVIEWER:
BASIN COMPLIANCE COMPACT

JUNE 2018

Wendy Craik AM

Dear Ministers
In accordance with the review’s terms of reference, am pleased to provide to you my Independent Review of
the Murray-Darling Basin Compliance Compact.
As a response to the reviews of serious shortcomings in compliance in the Murray-Darling Basin, I believe that
the cooperative and constructive atmosphere in which these commitments were developed and agreed and
the progress already made in some jurisdictions, lay strong foundations for a Basin wide compliance system in
which the community can have increasing confidence.
The Compact covers five important themes: transparency and accountability, compliance and enforcement
frameworks, metering and measurement, finalising water resource plans and protecting and managing
environmental water. Each theme contains a series of priority actions for all jurisdictions and the date for
their achievement. Each party has also committed to a schedule which identifies specific work additional to
the priority actions.
The importance of the water measurement and transparency actions cannot be understated. People want to
be able to assess for themselves what is going on and what impact it has. Comparative annual public reporting
of progress will reveal relative progress of the parties and is likely to produce a competitive tension leading to
greater consistency across the Basin, which I believe the community expects. One addition to the Compact
which would enhance its impact would be an agreement to develop (including through Basin-wide
consultation on costs and benefits of different approaches) a basis for a Basin-wide threshold for metering, as
well as a date by which that would be done and a timeframe in which States would review their existing
thresholds to implement the agreed threshold.
There are risks to successful implementation which cannot be discounted. These are documented in the
report. Additionally however, the number of actions in the Compact which allow for State based exemptions
and caveats has the potential to limit the breadth of application of these actions, thereby undermining its
chances of success. Ensuring that actions are implemented to cover a majority of the particular activity and
that any exemptions are credible and justified will be necessary for a sceptical public to have confidence. And
as Ken Matthews warned, there is a risk of stakeholder consultation leading to watering down of reforms.
Communication of the elements of this Compact as part of a more thorough and ongoing communication
effort will be integral to reassuring the public that Basin Governments are serious about ensuring that the
rules are fair and that they are enforced and that communities, irrigators and the environment share the
benefits of well managed water resources in the Basin.
I wish you well with the implementation of the Compact. This is a sound platform on which to build.
I would like to record my appreciation for the manner in which members of the Drafting Group and the Basin
Officials Committee willingly and constructively engaged in discussions. I would also like to record my
appreciation of the efforts of Russell James and Kate Gole of the MDBA, whose cheerful approach has
contributed significantly to the outcome. It has been a pleasure to work with them all. Finally the professional
and perceptive support of Megan Dyson has been invaluable and added significantly to the enjoyment of the
task and the quality of the report. I take full responsibility for the views expressed in this report.

Wendy Craik AM
6 June 2018
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EXECUTIVE SUMMARY
Public confidence in the management of water in the Murray-Darling Basin has been seriously
undermined by a series of reports dating from a Four Corners report in July 2017 of governments
failing to adequately enforce compliance and demonstrate integrity in the management of water in
the Basin, particularly the northern Basin. The review reports commissioned following the Four
Corners program made more than 135 recommendations or observations about improving
compliance and enforcement in the Basin.
As a result, the Murray-Darling Basin Ministerial Council on 19 December 2017 committed to the
development of a Basin Compliance Compact “to detail a compliance implementation framework,
including specific plans for improving compliance and enforcement activities for each basin
jurisdiction and for the MDBA, and transparent reporting and accountability arrangements on
progress.”1
The Ministerial Council also agreed to appoint an independent reviewer to bring together the
findings of the reports on compliance and enforcement, including providing advice on priority
recommendations for early action (including high risk matters and demonstrating early action to
downstream communities), recommendations requiring further work, barriers to implementation
and any gaps in the various reviews including issues raised by the public that have not been fully
considered.
The Compact was drafted by senior officials from the Australian Government2 and Governments of
each Basin State3 (the Parties) and represents a significant achievement. It is a detailed response to
the recommendations and provides a solid foundation on which to build by jointly agreeing
principles and frameworks for consistency in compliance and enforcement across the Basin. It seeks
to establish and institutionalise continuous improvement with independent and publicly reported
assurance processes. It explicitly states the roles and responsibilities of the Parties and it identifies
five key themes for action:
Transparency and accountability: Water sharing and extraction arrangements will be transparent
and justified. Compliance with the arrangements will be measured, publicly reported on in a timely
manner and independently verified.
Compliance and enforcement frameworks: Compliance frameworks will demonstrate the principles
of transparency, timeliness, risk-based use of resources, fairness, proportionality, impartiality,
professionalism, accountability, and clarity of water user rights and responsibilities.
Metering and measurement: Metering and measurement is essential for comprehensive water
accounting. Parties commit to the effective measurement of non-urban water users’ diversions
(metering take), and of the water resources themselves.
Finalising water resource plans: Accredited water resource plans that are in place by 1 July 2019 are
essential to achieving Basin Plan outcomes, including Basin-wide sustainable diversion limits (SDLs).

1

Communique: Murray-Darling Basin Ministers meet in Albury, 19 December 2019
Murray-Darling Basin Authority and the Department of Agriculture and Water Resources
3 Under the Water Act, and accordingly in the Compact and this report, Basin States include the Australian Capital Territory
2
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Protecting and managing environmental water: Water management rules and compliance efforts to
enforce them will operate so that held and planned environmental water is protected and managed
to achieve its intended environmental benefits.
Additionally the Barwon-Darling (the location from which these issues arose) was identified as a
priority case study to demonstrate practical actions to downstream communities. The successful
passage of environmental water in this river in April - June 2018 facilitated by the New South Wales
(NSW) and Australian Governments is a promising indication of what can be achieved.
Actions agreed within the key themes are listed and each Party has committed to a work program
(set out in a schedule) which includes those actions as well as additional actions responding to the
recommendations from the reviews and dates for delivery. Queensland and NSW are undergoing
significant and comprehensive reform programs so actions and dates were not always able to be
provided. However the Parties have agreed to update the schedules as appropriate.
While the Parties have not agreed to undertake all the recommendations of the reviews, or
undertake them to the extent, or by the date, recommended (partly because of the different starting
points of the Parties, the ongoing reforms in NSW and Queensland, and because of the passage of
time since the initiation of this process), delivery of the Compact represents a solid foundation for
improving the integrity and accountability of water management in the Basin and starting to rebuild
public confidence.
Progress against the actions in the Compact and the degree to which progress has been embedded
into ongoing practices will be verified and reported annually. The Murray-Darling Basin Authority
(MDBA) will prepare an assurance report of each Basin State’s progress, while the Independent
Assurance Committee established by the MDBA will provide an assurance report of the MDBA’s
progress. It is hoped that transparency in annual collective and comparative public reporting of all
jurisdictions’ progress will lead to improvements in compliance and enforcement becoming business
as usual and increasing consistency of implementation across the Basin over time. Increasing
equivalence between States should be a focus of reviews. The Compact will be reviewed in 2020.
The Parties have agreed to review their internal governance arrangements to ensure that a strong
culture of compliance is ‘led from the top’. This may include governments publishing statements of
expectations, and ensuring compliance training and performance indicators for executive staff
reflect those expectations. The Parties have also agreed to review the joint governance
arrangements in the Basin, and in doing so, to take account of the governance recommendations in
the 2017 Murray-Darling Basin Water Compliance Review.
What isn’t measured can’t be managed. Metering and measurement along with transparency, goes
to the heart of restoring public confidence in the management of water in the Basin. While the
Matthews and MDBA reports recommended universal or close to universal metering of water
extractions and real time reporting in the Basin, jurisdictions did not agree on such measures.
States did agree to publish metering policies and plans by the end of 2018, under which all take via
water entitlements will be metered by June 2025, with any exemptions justified by published
reasons, and the basis for metering thresholds will be set out. In relation to exemptions, States also
agreed to work with MDBA towards a consistent method for determining a threshold for metering.
A date for agreeing on a consistent threshold, or for its implementation, was not agreed. Plans will
also require that all new and replacement meters will be compliant with the Australian standard
(AS4747) by no later than June 2025, and that all highest risk take (with no exemptions, and
including large users within the Barwon-Darling system) will be metered and telemetered by

5

December 2019, with any exemptions to telemetry published with reasons. Transmission of data on
water take to the relevant State authority will be progressively automated, with completion no later
than 2025. All exemptions will be published with reasons. Queensland and NSW will each publish
programs for improved measurement of overland flow/floodplain harvesting by 30 June 2019.
I believe that ultimately the community will demand that all water extractions be measured and
reported in real time and that slow progress in meeting the targets in this Compact will bring that
demand forward accordingly. Meanwhile I would urge the Parties to pursue a volumetric threshold,
and to agree a timely date for its implementation.
Water is a publicly owned resource and transparency of information - including on entitlements
(type, volume location, owner), extraction methods (type, size and location), water actually taken
(including by unmeasured users such as stock and domestic), water management arrangements,
significant discretionary water management decisions, and river flows (real time as far as possible) is essential for the public to be able to see that the Basin is being managed in a manner that is
consistent with the rules, thereby generating public confidence.
The Parties have agreed to each publish a work program by 30 June 2019 aimed at improving the
transparency of information about water take under entitlements, to be implemented by June 2025.
By September this year, States will publish a reporting framework for their discretionary decisions on
water management and report in accordance with that framework. Also commencing in September,
States will report annually on compliance and enforcement actions taken. I hope that the Parties
will pursue the provision of more accessible and timely information about environmental watering.
They have agreed to scope out a proposal for a Basin-wide system for providing real time advice on
environmental watering, but there has been no agreed timeframe for implementing such a system.
The delivery of the actions in the time frames agreed will be critical to starting to restore public
confidence. The Parties have a patchy record in implementing previous agreements for compliance
and metering (National Frameworks for Compliance and Enforcement Systems for Water Resource
Management and for Non-urban Water Metering, both of 2009). Neither was fully implemented
and many of the actions in those are re-committed to here. As past performance is usually the best
guide to the future, diligence and ongoing commitment from Ministers and senior officials will be
essential for success.
Adequate and ongoing resourcing as the changes become embedded will be essential and while
water users pay at least some of the costs of compliance in each jurisdiction, greater transparency in
costs and cost recovery is required.
The biggest barrier to agreement over universal metering to the Australian standard is the timing of
the requirement and concerns about costs on users where existing meters remain accurate,
availability of acceptable meters especially for large pipe diameters and for floodplain/overland flow
harvesting, and agreeing a threshold for metering. A staged program has been agreed to try to
overcome these issues.
Although the Parties have generally agreed to implement key aspects of all relevant review
recommendations, some responses may not give full effect to the intent of the review
recommendations. These are outlined in section 3.5.8 of the report and relate to recommendations
including about independent auditing, improving information about environmental watering, budget
protection for compliance and enforcement resourcing, auditing of unlicensed take including stock
and domestic take, improving consistency across the Basin in penalty levels and range of compliance
sanctions available, and measures relating to capacity of compliance staff and integrity of public
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servants. I recommend that over the next few years the Parties consider the extent to which they
can extend their commitments to adopt these recommendations. At the very least they need to be
considered in the review of the Compact in 2020.
A number of issues arose out of submissions to and hearings for the Senate inquiry into water
markets, consultations and ongoing media reports, which were not directly addressed by the
completed reviews or the Compact. To the extent that the concerns are founded on a lack of
confidence in the integrity of water resource management in the Basin, they were considered
relevant to be raised in this report and are summarised in section 4. In short, there is widespread
distrust that rules for water management are sound and being applied fairly and consistently across
the Basin and mistrust over the water recovery effort. These matters go to the heart of the way that
governments implement their legislation including the conduct of public servants and ministers. A
number of the specific examples raised by media and the public appear, from information provided
by the Parties, to have plausible explanations – confirming my recommendation that more
accessible, better and more timely public communication of evidence and action is critical.
The concerns raised warrant review by governments, and in some cases a clear public response will
be called for, such as to the recent concerns raised by respected academics in relation to return
flows. For those governments that lack them, specialist environmental courts may be worth
consideration.
There are a number of upcoming statutory reports to be prepared under the Water Act and Basin
Plan that provide an opportunity to present an assessment of the ‘health of the Basin’ including
individual valleys and communities. These reports will be critical for convincing the public that the
Basin is well managed.
While the Compact does not completely respond to the detail of all review recommendations and
contains a considerable number of caveats, if delivered according to what has been agreed, the
Compact is a substantial response to the matters raised. Some early runs on the board will be
valuable. Vastly improved transparency and widespread and reliable measurement of what is
occurring, supported by effective compliance and enforcement arrangements, should start to
generate improved public confidence that the Murray-Darling Basin is in good hands.
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1 BACKGROUND
1.1 BACKGROUND TO THE COMPACT
Sparked by an ABC Four Corners episode (Pumped: Who’s benefitting from the billions spent on the
Murray-Darling?, 24 July 2017), at least 8 reviews into various aspects of water compliance in the
Murray-Darling Basin have been carried out or commenced.
The first of these was undertaken by Ken Matthews AO who was commissioned by the New South
Wales (NSW) Government to investigate NSW water management and compliance. He provided an
interim report in September and a final in November 2017. Another review was commissioned by
the Prime Minister and Deputy Prime Minister of Australia, requiring the Murray-Darling Basin
Authority (MDBA) and an independent panel to report to the Murray-Darling Basin Ministerial
Council, which would then provide advice to the Council of Australian Governments (COAG). The
reviews are listed in section 2.2; completed reports are referred to here as the review reports. At
the date of this report, the Queensland Independent audit of Queensland non-urban water
measurement and compliance, and the Queensland government’s response to it, had not been
released.
Some reviews are still underway: a Senate Committee inquiry into the integrity of the water market
is due to report at the end of November 2018, while the House of Representatives Standing
Committee on the Environment and Energy is inquiring into the use of Commonwealth water
holdings, with an unspecified reporting date. The South Australian Murray-Darling Basin Royal
Commission will report by February 2019.
The Productivity Commission’s (the Commission) final report on Australian water reform was
published on 31 May 2018. The Commission has also recently commenced its first assessment of the
effectiveness of the implementation of the Murray-Darling Basin Plan and water resource plans, on
which it will report at the end of 2018.
Prosecutions for alleged water offences by five irrigators have been launched by WaterNSW relating
to allegations aired by the Four Corners episode. Concerns relating to the conduct of NSW public
servants, also arising from that episode, have been referred to the NSW ICAC. Proceedings by ICAC
have remained undisclosed.
The MDBA’s Murray-Darling Basin Water Compliance Review recommended that COAG commit to a
Basin Compliance Compact to implement the recommendations of the review. The Compact would
commit governments to the actions required to restore public confidence in water management
within the Basin, and be published by June 2018.4
The Murray-Darling Basin Ministerial Council, representing all Basin governments, met in December
2017. 5 Ministers agreed on the importance of public confidence that water use rules in the Basin
were being enforced, and acknowledged that confidence had been eroded by allegations of theft
and inadequate enforcement of rules, particularly in the northern part of the Basin.
Ministers committed to a prompt and effective response to the various compliance reviews to
restore public confidence. It was agreed that Basin officials would develop a Basin Compliance
Compact for the Ministerial Council’s consideration. The Compact would detail a compliance and
implementation framework, including specific plans for improving compliance and enforcement
4

The Murray-Darling Basin Water Compliance Review, recommendation 12
See full text at Communique: Murray-Darling Basin Ministers meet in Albury, 19 December 2017:
https://www.mdba.gov.au/media/mr/communique-murray-darling-basin-ministers-meet-albury
5
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activities for each Basin jurisdiction and the MDBA, with transparent reporting and accountability
arrangements to track progress.
The Basin Officials Committee (BOC, a committee of senior officials representing the Commonwealth
and Governments of each Basin State) convened a drafting group to prepare the Compact. The
drafting group comprised officials from each of the Basin States and the MDBA, and was chaired by
the Executive Director of the Office of Compliance, MDBA.

Figure 1: Governance in the Murray-Darling Basin (source: Murray-Darling Basin Water Compliance Review (2017))

1.2 PURPOSE OF INDEPENDENT REVIEW AND REVIEWER’S METHODOLOGY
In consideration of the number of reviews already completed or underway, and the scope of
compliance concerns raised, the Ministerial Council also agreed to appoint an Independent
Reviewer. The reviewer was to bring together the findings of the various reviews and investigations,
and provide advice on the draft Compact including priorities for early action, barriers to
implementing priority actions, and any gaps in the compliance and enforcement reviews, including
issues raised by public allegations that have not been fully considered. The Terms of Reference are
set out in full in Appendix A.
I attended all but the first of the four meetings and three teleconferences of the group drafting the
Compact, participating in discussions and providing written commentary and advice regarding the
scope and content of the Compact. In carrying out my review, I have also consulted members of
BOC and a number of stakeholders whose involvement in Basin water management gives them
special insight into issues raised by the various reviews. Stakeholder consultations are listed in
Appendix B. In all cases, jurisdictional and MDBA officers have been frank, upfront and helpful, with
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additional documentation and details provided as requested. There was no sense that information
was reluctantly provided or withheld.
Written material considered included the review reports as well as other reports and public
submissions and transcripts of hearings of the Senate Rural and Regional Affairs and
Transport References Committee inquiry into the integrity of the water market in the Basin.
Appendix C lists the review reports required by the Terms of Reference to be taken into account, as
well as other reports taken into account.
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2 SUMMARY OF REVIEWS CONSIDERED
2.1 THE FOUR CORNERS EPISODE
The ABC Four Corners episode Pumped: Who’s benefitting from the billions spent on the MurrayDarling? (24 July 2017) aired allegations of serious breaches of NSW water laws. Mainly centred on
the Barwon-Darling river system, allegations included claims of taxpayer-funded environmental
water ‘disappearing’ from the river through illegal pumping and meter tampering, with an
ineffective response by senior NSW public servants responsible for water compliance. The episode
became the catalyst or focus for a number of reviews into various aspects of water compliance in
the Basin.

2.2 INQUIRIES AND REPORTS
In the months following the Four Corners broadcast, 8 inquiries or reports relating directly to water
compliance in the Basin were commissioned or made:


August 2017 - the NSW government referred allegations about misconduct and
maladministration within the NSW Department of Industry to the NSW Independent
Commission Against Corruption (the ICAC referrals). ICAC only discloses current
investigations activity where this in the public interest; no disclosures have been made to
date.



August 2017 - the NSW government appointed Ken Matthews AO to investigate the
allegations raised by the Four Corners episode, to assess whether NSW Department of
Industry policies and procedures were complied with and whether departmental action had
been appropriate. The interim and final reports of the Independent investigation into NSW
water management and compliance were published in September and November 2017 (the
Matthews reports).



August 2017 - the Queensland government commissioned the Independent audit of
Queensland non-urban water measurement and compliance (the Queensland audit). The
report is yet to be released.



August 2017 - the Senate referred to the Rural and Regional Affairs and Transport
References Committee the question of the ‘integrity of the water market in the MurrayDarling Basin’. Terms of reference include inquiring into allegations of theft and corruption
in the management of water resources in the Basin, as well as the use of Commonwealth
environmental water holdings for irrigation purposes, and the impact of that on
communities and the environment (the Senate inquiry). The results of this inquiry are not
expected until November 2018.



September 2017 - the Prime Minister and Deputy Prime Minister announced the MurrayDarling Basin Water Compliance Review, requesting the MDBA to carry out an independent,
Basin-wide strategic review into compliance with Basin State water use rules. The MDBA
was to be supported in its review by an independent panel of experts, which would also
report on MDBA’s performance of its own compliance and enforcement functions. The
MDBA and independent panel released their reports in November 2017 (the MDBA reports).

11



November 2017 - the NSW Ombudsman made a special report to the NSW Parliament
outlining 10 years’ of investigations into complaints and public interest disclosures about
NSW government handling of water compliance and enforcement. A further report was
made in March 2018 to correct errors in data provided to the Ombudsman (the
Ombudsman’s reports).



November 2017 - the Auditor-General reported on a limited assurance review undertaken by
the ANAO, of the federal Department of Agriculture and Water Resources’ (DAWR)
assessment of NSW protection and use of environmental water under the National
Partnership Agreement on implementing water reform in the Basin (the ANAO report).



February 2018 - the South Australian government established a Royal Commission to
investigate matters including whether appropriate enforcement action was being taken in
response to allegations of illegal take or illegal works. The Murray-Darling Basin Royal
Commission will report by 1 February 2019 (the Royal Commission).

Other inquiries are underway which, while not focused on compliance, will undoubtedly touch on
this aspect of Basin water management: the Productivity Commission inquiry into progress with
national water reforms (published on 31 May 2018), the Productivity Commission’s first five-yearly
assessment of the effectiveness of implementation of the Basin Plan and water resource plans (due
in December 2018), and an inquiry into the management and use of Commonwealth environmental
water by the House of Representatives Committee on the Environment and Energy.

2.3 SUMMARY OF REPORTS
2.3.1

Matthews and MDBA reports

The Matthews reports were a direct response to allegations about water management in NSW as
aired on Four Corners, while the MDBA review stepped back to assess compliance and enforcement
performance of all Basin States,6 as well as the MDBA. Together, the Matthews and MDBA reports
contain the bulk of detailed recommendations for action by the Commonwealth, Basin State
governments and the MDBA.
The principal finding of the first Matthews report was that water-related compliance arrangements
in NSW were ineffectual and in urgent need of significant improvement, with irrigators’ ‘social
licence to irrigate’ at stake. Specifically, Matthews found that the NSW department’s standard of
compliance and enforcement work was poor, with little transparency about its compliance and
enforcement arrangements. Matthews also found that arrangements for metering, monitoring and
measuring water extractions were inadequate, and that there was a lack of transparency about
water regulation arrangements generally.
Matthews proposed a ‘systemic fix’ - a water management compliance improvement package
comprised of:


6

a package of strategic structural improvements, including the establishment of a Natural
Resources Access Regulator (NRAR) to oversee compliance and enforcement activities, and
publicly report on them

The Basin States are New South Wales, Victoria, Queensland, South Australia and the Australian Capital Territory.

12



administrative and operational reforms to be considered by the Department, based on the
principles of transparency, independence and effectiveness.

The NSW government accepted the principles of the Matthews package, releasing a ‘water reform
action plan’ and establishing the NRAR in December 2017. In March 2018 it released a range of
consultation papers moving forward on metering, management and protection of environmental
water focussing on the northern Basin, floodplain harvesting and a range of transparency measures.
The NSW government has also advised that it will be introducing new legislation to Parliament to
enable the reforms to be progressed.
The MDBA review assessed Basin State compliance and enforcement arrangements. The MDBA
found significant variation in the degree to which States’ systems embodied a culture of compliance,
the extent of transparency and the comprehensiveness and clarity of the policy framework, as well
as differences in levels of resourcing, and in the types of compliance challenges faced in each State.
The MDBA also found that it had not given sufficient attention to its own compliance functions. It
had not provided a clear statement of its compliance role, nor had it dealt adequately with
allegations of breaches (by both water users and State agencies) that had been made to it. The
MDBA also acknowledged that Basin Plan compliance cannot be fully achieved until accredited water
resource plans are in place. Specific mention was made of the fact that the current water sharing
plan for the Barwon-Darling fails to provide adequate protection for environmental flows,
particularly low flows which also have great significance for downstream communities.
Recommendations in the MDBA and independent panel reports revolved around themes of
transparency and effectiveness, and included recommendations relating to:


metering and measurement, including hydrometrics and models to improve water
accounting



compliance culture and the need to develop and publish clear compliance strategies and
details of enforcement activity



an appropriate range of statutory sanctions, as well as strong penalties for illegal take and
works and consistency between States in these matters



governance, and the need for greater leadership by both MDBA and BOC



environmental watering, including the role of water resource plans and the Commonwealth
Environmental Water Holder (CEWH).

2.3.2

Ombudsman’s reports

The NSW Ombudsman’s November 2017 report took a longitudinal approach, documenting the
Ombudsman’s previous and current investigations into concerns about NSW government agency
performance in water compliance and enforcement since 2007. The Ombudsman’s report revealed
the root causes of poor performance to be lack of resourcing, constant restructuring and resultant
instability and loss of capacity, and governance: a clash of culture between customer service on the
one hand, and monitoring and enforcing compliance on the other, with overall greater emphasis
being placed on water users’ rights than their obligations. The report contained no formal
recommendations; the Ombudsman is yet to release a final report.
The Ombudsman subsequently discovered that figures provided by WaterNSW about enforcement
activity (referral for prosecution and issue of penalty infringement notices) were inaccurate - with
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actual activity considerably lower than had been reported. The Ombudsman was obliged to make a
further report to Parliament in March 2018 to correct the figures, noting that senior executives had
not deliberately provided misleading information.

2.3.3

ANAO report

The ANAO report set out the Auditor-General’s finding that DAWR’s framework for assessing
whether NSW’s obligations under its National Partnership Agreement had been met showed
‘significant weakness’, in that it lacked specificity about deliverables and outcomes measures. The
Auditor-General also expressed concern that in the face of ‘serious issues raised about the state’s
water regulation arrangements’ and risks that NSW was not delivering environmental water
consistently with the Basin Plan, there was insufficient substantiation of DAWR’s assessment that
NSW had met a milestone relating to protection of Commonwealth-owned environmental water.

2.3.4

Queensland audit

The Queensland audit covered the whole of Queensland, not only the parts of the state that fall
within the Basin. The audit report is yet to be released.

2.3.5

Senate inquiry

The Senate inquiry has been granted an extension to November 2018 to accommodate quorum
issues that have arisen due to the Coalition members of the Committee withdrawing their
participation.
Fifty-five written submissions were made to the Committee, which also heard from 22 witnesses
over 2 public hearings. The inquiry, being an open forum and invitation to comment about aspects
of the ‘integrity of the water market’, released a flood of complaint and concern over the integrity of
water management in the Basin, in particular claims of governments (both federal and state)
creating rules that are favourable to irrigators, and bending rules to further benefit irrigators.
All but a handful of the submissions expressed serious concerns. Most focused on the role of
governments: not only in failing to require proper metering and enforce rules, but in designing rules
which undermine the objectives of the Basin Plan in failing to protect environmental water and
environmental outcomes. This concern was a strong and recurring theme, raised in many of the
submissions. Lack of transparency by governments and the MDBA in a range of areas was also a
consistently raised concern.
Other submissions expressed deep concern over the allegations of water theft made on Four
Corners, emphasising that inadequate compliance affects all irrigators - not only in terms of
availability of water under their licences, but also in terms of their ongoing social licence to irrigate.
Many of these submissions also pointed out that the allegations had not been proved, and due to
water use rules operating in the Barwon-Darling, water taken was unlikely to amount to theft.

2.3.6

Full list of recommendations and observations

Appendix D of this report contains a full list of recommendations and key observations from the
completed reviews.

14

2.4 COMMON THEMES
The review reports, submissions made to the Senate inquiry and ongoing media attention, together
reveal a serious loss of public confidence in the integrity of water management in the MurrayDarling Basin.
Concerns encompass all aspects of water resource management, including regulations and rules
around rights to take water for irrigation versus provisions for protecting environmental water;
compliance culture and lack of transparency in compliance arrangements, in NSW in particular but
also in Queensland; the behaviour of some large irrigators; failure by the MDBA to implement its
oversight role effectively; lack of transparency in the way water sharing plans in NSW were finalised
(in particular the plan for the Barwon-Darling Rivers), and unexplained changes in river flows, again
particularly in the Barwon-Darling. There is scepticism about the way public funds have been
applied to buy environmental water and about the use and protection of that water. Submissions
made to the Senate inquiry also reveal a concerning level of distrust in governments generally, and
in particular in relation to the implementation of the Murray-Darling Basin Plan.
Aspects of these concerns that are not addressed by the Compact are outlined in section 4 of this
report.
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3 ASSESSMENT OF THE BASIN COMPLIANCE COMPACT
3.1 OVERVIEW OF COMPACT
The Compact is an agreement between the Australian Government and the government of each
Basin State (the Parties), representing a significant achievement and milestone in agreeing common
principles and standards for compliance and enforcement systems in the Basin.
The Compact:


sets the context, explaining the value of the Murray-Darling Basin, the importance of good
compliance and enforcement in the Basin and the commitment of the Parties to a sound and
consistently applied approach across the Basin



articulates the agreed position of 6 governments about their respective roles and
responsibilities



sets out agreed principles for 5 important components of effective compliance and
enforcement systems (the Compact refers to these as the key themes)



commits each government to applying those principles within its own jurisdiction and area
of responsibility, by identifying specific actions for each identified key theme (priority
actions)



responds to a raft of recommendations arising from the review reports by setting out in a
schedule for each government, relevant actions already completed, under way or planned,
and timeframes for their completion.

Actions agreed and laid out in the body of the Compact relate explicitly to the key themes. Actions
included in the individual schedules of work programs for each party reflect these themes, with
additional areas of work to address the intent of review recommendations. The extent to which
schedules address all relevant recommendations is summarised in section 3.5.
The reform programs underway in NSW and Queensland mean that precise commitments to actions
and implementation dates are not possible in all instances, however the Parties have agreed to
review and update their schedules as required.
The key themes identified in the Compact reflect broad themes to which the majority of
recommendations or observations contained in the review reports relate, and which are also evident
in many of the submissions to the Senate inquiry. The themes are:
1. transparency and accountability
2. compliance and enforcement frameworks
3. metering and measurement
4. finalising water resource plans
5. protecting and managing environmental water.
Effective management of the Barwon-Darling catchment is recognised by the Parties as the initiator
for the compliance reviews, and in effect a case-study for many of the actions required to build
public trust in water resource management. Commitments by NSW to address the many concerns
raised specifically in relation to this area are set out in Appendix 4 of the Compact.
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Whole-of-basin compliance and enforcement strategy vs Compact with State-specific strategies
The Matthews report recommended that the MDBA develop a whole-of-basin compliance and
enforcement strategy, to include standards and levels of effort (resourcing) to be achieved by each
State. The objective was to build confidence that all states were achieving a similar standard of
compliance.
As each State operates a different legal and institutional framework for compliance and
enforcement, a whole-of-basin strategy is not feasible. The Parties instead agree under the Compact
that each State will develop and publish its own compliance and enforcement strategy addressing
the relevant requirements from the MDBA Review. Parties agree that compliance frameworks
across the Basin will demonstrate principles of transparency, timeliness, risk-based use of resources,
fairness, proportionality, impartiality, professionalism, accountability, and clarity of water user rights
and responsibilities.
The Basin Compliance Compact itself is also considered to fulfil the role envisaged for a Basin-wide
strategy.

3.2 ROLES AND RESPONSIBILITIES
The review reports and submissions to the Senate inquiry highlight that there is insufficient clarity
about roles of state and federal government agencies, particularly in addressing on-ground water
compliance matters such as illegal water take (eg taking in breach of licence conditions), meter
tampering and illegal works (eg unauthorised floodplain structures).
The Compact documents the respective roles and responsibilities of Basin States and the MDBA in
compliance and enforcement (section B and Appendix 2 of the Compact). It also documents, for
each State, the roles of various state agencies involved in water compliance. As internal state
governance arrangements may change from time to time, States have committed to updating
Appendix 2 so that it remains current.
The Compact establishes a firm agreed basis on which the MDBA and States will develop their
respective enforcement and compliance roles as they relate to ongoing Basin Plan implementation monitoring and enforcing compliance with the Basin Plan, water resource plans and related state
water laws.

3.3 ELEMENTS OF THE COMPACT
The review reports require a response from the Parties that provides Basin-wide consistency, real
changes, maintained and improved on over time, and independent evidence that changes are being
made and commitments adhered to. The response must be comprehensive, with cross-Basin action
in priority areas, as well as actions to progress the intent of all recommendations as relevant in each
State. If there are recommendations from the review reports that cannot be progressed in the way
they were originally intended, reasons for this should be explained, and the relevant party or parties
should commit to alternative ways to achieve the intent of a recommendation.
The Compact acknowledges the COAG Principles of Best Practice Regulation which emphasise the
importance of assessing costs and benefits and ensuring the most cost effective measures are
implemented. The value of public confidence and support will be an important parameter to
incorporate in these assessments particularly given the genesis of this Compact – the loss of public
confidence in the integrity of water management in the Murray-Darling Basin.
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3.3.1

Basin-wide consistency

The Compact recognises that it is essential to Basin Plan outcomes that there is a consistently
applied approach to compliance and enforcement across the Basin. The Compact is a joint
commitment to work towards such an approach.
Water resources across the Basin - between States and within States - vary widely in their nature.
Basin States have different historical approaches to managing those resources, and have developed
their own statutory and administrative frameworks. For these reasons, States are at different stages
of sophistication in aspects of compliance and enforcement. Rather than attempt common
responses to all of the review recommendations, the Parties have agreed, for each key theme,
common principles and broad actions and timeframes that will give effect to the principles. For the
more detailed outcomes set out in the schedules, actions that will be undertaken to attain those
outcomes differ between States. Nevertheless, the actions will start to place States in a position of
reasonable equivalence.
The Parties’ commitment to transparency, continuous improvement and consistency across the
Basin should translate to increased equivalence within and between States over time. Annual
comparative reporting will show the degree of consistency. I recommend that increased consistency
be a focus of future reviews of the Compact.

3.3.2

Continuous improvement

Effective compliance and enforcement is not something that happens once, as a result of an action
or even a program of actions - it requires that systems are in place that engrain an approach to
compliance and enforcement as ‘business as usual’; it also requires that as each reform becomes
part of business as usual, continuous improvements are sought and achieved, also becoming
business as usual over time. Recognising this, governments have committed to building improved
compliance and enforcement practices into their administrative arrangements, and to acting in a
spirit of continuous improvement.
Reflecting the commitment to continuous improvement, the Compact has no ‘end date’. It will be
reviewed by 30 June 2020.

3.3.3

Assurance processes

Transparency on progress, that has been independently verified, will be an important part of
building public confidence that real and ongoing changes in compliance and enforcement are being
made. Each Party will report its progress on both the priority actions and individual schedule
commitments annually.
Independent assessment and reporting will also be undertaken. The MDBA will assess State
progress, while the MDBA’s Independent Assurance Committee will assess MDBA progress. The
MDBA will compile annual reports as part of Basin Plan reporting for the Council of Australian
Governments and the Ministerial Council. These reports, comprising each Party’s report and the
relevant assurance reports, will be published on the MDBA’s website.

3.3.4

Actions for priority issues and other actions to address recommendations

The Parties have reached agreement on the principles applicable to each key theme, and actions
that will be undertaken in relation to those themes. The key themes, principles and corresponding
priority actions are summarised in section 3.4.
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It is equally important that other recommendations arising from the review reports are captured and
acted on to the extent that they are relevant to each party. While the recommendations from the
Matthews and Ombudsman reports apply specifically to NSW, Basin officials agree that most of
them are applicable across the Basin, as reflected in States’ schedules of work programs,
summarised in section 3.5.

3.3.5

Recommendations requiring further work

Many recommendations from the review reports included dates within which the recommendations
should be achieved. The passage of time since these issues first arose (July 2017) and the
consideration of the Compact by the Ministerial Council, the current reform programs of NSW and
Queensland, the different starting points of the parties and the multiple actions to be undertaken,
have resulted in the Compact and schedules proposing dates which in some cases are considerably
later than those in the recommendations. While earlier dates might be desirable it is important that
the dates reflect what can realistically be achieved without raising undeliverable expectations.
It is clear that many of the recommendations will require further work before they can be achieved,
or in some cases before they can be matched with a detailed action plan. Recommendations in this
category have been responded to by way of staged actions, or longer timeframes than those
contained in the original recommendations. As the details of actions in this category might change
over time, the Parties have committed to reviewing and updating schedules of work programs. The
main recommendation in this category is MDBA review recommendation 1, relating to universal
metering and application of AS4747 meter standards, as discussed in section 3.4.4.
Where actions to address a recommendation have been staged, this is an appropriate response.

3.4 PRIORITY ACTIONS
3.4.1

Overview

The Independent Reviewer’s terms of reference included providing advice on recommendations
which should be prioritised for early action, including areas of high risk and opportunities to
demonstrate practical actions to downstream communities. The review was also to consider the
barriers to implementing priority recommendations and actions, including funding and timeframes
and consider options to address them.
Most recommendations and observations of the review reports, as well as concerns raised through
the Senate inquiry submissions, related to one or more of five key themes. These themes are
reflected in the Compact. Each of these are areas of high risk in terms of their impacts on the central
task of restoring confidence in the integrity of water management in the Basin.
To guide actions for each of the key themes, the Compact includes a short statement of the
outcomes sought, and where relevant the applicable principles. Timeframes for priority actions are
the earliest considered feasible. Setting deadlines that are unrealistically short and cannot be met
would have a counter-productive effect on public confidence.
The following sections comment on the priority actions identified for each of the key themes.
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3.4.2

Transparency and accountability

As the review reports note, compliance is unlikely to be effective unless an appropriate culture is
modelled from the top and is clear and justified, understood by all and appropriately rewarded, and
breaches appropriately and transparently dealt with. The same goes for public information on
management arrangements, entitlement holders, pumps, offtakes, water usage, discretionary
decisions on water, compliance strategies and priorities and enforcement. Timeliness and
accessibility of publication are of the essence.
The Parties have agreed to review their internal governance arrangements to ensure a strong
compliance culture. They have also agreed to review the joint governance arrangements for the
Basin, taking account of the MDBA Compliance Review recommendations about governance and
seeking to improve efficiency and effectiveness of the arrangements.
All States currently publish a range of information, and all operate water entitlement registers.
There is great variance in the type of information presented, and for water registers, in the type and
accessibility of information about individual entitlements and approvals, including whether fees are
charged for accessing information such as copies of entitlements. Only NSW has achieved a good
degree of public accessibility via its water register, and is proposing additional transparency
measures through its current consultation process. Some States have expressed concern over
privacy including ‘commercial in confidence’ information, but if privacy concerns can be adequately
addressed in one State, then some effort should be made to address them consistently across the
Basin. Water is a publicly owned resource, and there is good reason for details about the grant of
rights to access it, to be publicly available.
While States did not agree to a common and comprehensive suite of water information being
publicly accessible, they did agree to publish work programs to improve the transparency of water
management information, including by changing water registers so that water entitlement
information is more easily accessible by the public. The information will include real-time
information on flows and extractions in unregulated river systems, although not necessarily realtime reporting of individual users’ water accounts. When determining the extent of information and
the ease with which it will be accessible, privacy concerns must be balanced against the fact that
water is a public resource, and reporting use of it should be given appropriate priority. Any
exemptions to transparency of water information will be explained by published justifications.
States also agreed to publish, in an easy-to-access, searchable format (eg a register), significant
water management decisions involving discretion. The type of decisions to be published will be
identified in each State’s reporting framework, which will be published by September 2018. Timely
publication of discretionary decisions affecting water management will improve confidence in the
implementation of water management arrangements. I would urge States to draw a reasonably
wide net around discretionary decisions - for example including retrospective approvals of illegal
works, changes to extraction rules, and exemptions from rules.
Jurisdictions agreed to scope out a proposal for a Basin-wide system for publicly available, real time
information on environmental watering. They have not fixed a date for such a system to be
operational, but I would encourage them to expedite the project.
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3.4.3

Compliance and enforcement frameworks

Publication of each State’s compliance framework according to a set of agreed principles will enable
governments and the public to understand the differences in approach, intensity and scope of
compliance and enforcement across the Basin. With annual reporting on implementation of the
Compact, it would seem likely that competitive tension will over time, lead to greater consistency in
compliance approaches across the Basin. The establishment of a (national) network of water
compliance practitioners should also lead to greater Basin compliance consistency and wider uptake
of best practice.
Elements of the Matthews report that have not been explicitly committed to by all parties either as
priority actions or in the schedules of work include publication of the identity of serious offenders,
and maintaining an on-line description of compliance and enforcement arrangements including
contact details and information about who is responsible for which elements of compliance and
enforcement. South Australia, NSW and Victoria either have or plan to introduce the practice of
publishing the identities of water users found guilty of serious offences. Queensland and ACT have
not responded to this element of the recommendations. Although the recommendations were
directed at NSW, implementing them would improve transparency and cross-Basin consistency in
compliance and enforcement activities, and I hope that these elements will be incorporated into the
Parties’ compliance frameworks.
While the Parties did not agree to develop a common standard in terms of numbers of compliance
officers per appropriate unit, NSW has indicated that it would be willing to agree applicable
principles for determining appropriate numbers. I hope that this is a matter that will be progressed
by the Parties; it would be a suitable project for the network of compliance practitioners.

3.4.4

Metering and measurement

What isn’t measured can’t be managed. Further, absence of measurement leaves parties (both
governments and users) unable to provide a plausible defence against accusations of illegal or poor
water use. This key theme, along with transparency, goes to the heart of restoring public credibility
in the management of water in the Basin.
The National Framework for Non-urban Water Metering (2009) listed five circumstances from the
National Water Initiative (NWI) under which metering should be undertaken. One of these
circumstances is where there is a community demand. The Framework also included requirements
about meter compliance monitoring.
Measurement of water extraction across the Basin varies from very comprehensive to much less so.
Universal or even widespread metering where it currently does not exist will be a major exercise and
costly in aggregate but until reliable metering is widespread, uncertainty about water use will
prevail.
The Matthews report recommended ‘no meter, no pump’ and the MDBA report recommended that
95% of meterable take be metered. States did not agree to a longer term target to measure all Basin
water extraction, but did agree to publish metering policies and plans by the end of 2018, under
which all take via water entitlements will be metered by June 2025, with any exemptions justified by
published reasons, and the basis for metering thresholds set out. In relation to exemptions, States
also agreed to work with MDBA towards a consistent method for determining a threshold for
metering. A date for agreeing on a consistent threshold, or for its implementation, was not agreed.
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The highest risk take (according to criteria published by each State) will be metered by December
2019. It should also be telemetered by the same date, although States may publish exemptions, and
the reasons for exemptions, to telemetry requirements.
Interim and long term meter standards were agreed, with all new and replacement meters to
comply with AS4747 by June 2025. As a comprehensive range of meters meeting the Australian
standard is not currently available, it was also agreed that work would be undertaken with the
metering industry to get such a comprehensive suite of meters produced. Prior to 2025, if an
AS4747 meter is not available, then an alternative, verified by the manufacturer as accurate to +/5%, may be installed.
Transmission of meter data back to the relevant State authority in real time was not agreed,
however States agreed to include in their meter policy and implementation plan a program to
progressively automate the reporting of water take, by 2025. Exemptions from automated
transmission of data will be published by each State, with reasons.
Measuring take by floodplain harvesting and overland flow was a significant consideration of the
MDBA Compliance Review. The MDBA report recommended that Queensland and NSW undertake
an updated assessment of water take by floodplain harvesting and overland flow and include it in
annual water accounts, and commit to accurately measuring 95% of such take. Neither state was
able to agree to the terms of the recommendation, as they were in the process of developing their
own approaches to improved measuring of this form of take. Both states have agreed to publish
their respective programs for improved measurement of floodplain harvesting and overland flow
harvesting by 30 June 2019. Queensland’s draft Border Rivers and Moonie Water Resource Plan
proposes that large volume overland flow water take will be measured in high priority areas by June
2020.
Each State has also committed to review its water information requirements (eg hydrometric
networks and hydrologic models), publish a program for addressing gaps in that information and
undertake five-yearly reviews of their information systems. NSW has noted that undertaking
improvements will be subject to financial assistance from the Australian Government.
Implementation of the agreed actions on metering and measurement will dramatically improve the
quality of water accounting. Demonstrating progress in the annual reports on meter
implementation plans starting September 2019 will be critical to public confidence in water
measurement and government management of the Basin more generally.
Actions to achieve outcomes in the areas of transparency and accountability, compliance and
enforcement frameworks and metering, with initial reporting as early as September this year, are
designed to start the process of rebuilding confidence in the system. It will be extremely important
that the deadlines for these initial actions are met, particularly given the patchy long term
performance against the 2009 National Framework for Compliance and Enforcement Systems for
Water Resource Management.

3.4.5

Finalising water resource plans

Water resource plans are to be accredited by the Commonwealth Minister on advice of the MDBA
by 30 June 2019. Concerns have been expressed in the review reports and other sources about the
adequacy of MDBA and State resources to develop the proposed plans on time, and the MDBA’s
capacity to properly assess plans, particularly for adequate environmental water provision. The
MDBA has developed a timeline with each State for development of plans, and the MDBA and States
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have agreed to increase resources for plan development where needed. Progress against timelines
will continue to be reported quarterly by the MDBA.
Given the fundamental importance of water resource plans to the implementation of the Basin Plan,
progress is likely to be closely monitored by the interested public.

3.4.6

Protecting and managing environmental water

The protection of environmental water, particularly low flows, was one of the flashpoint issues from
the initial Four Corners program and received considerable attention in review reports and
submissions to the Senate inquiry. In its Senate inquiry submission the CEWH points out that apart
from preventing the intended outcomes for environmental water, failure to protect CEWH flows in
unregulated systems effectively increases the reliability of consumptive water licences - a significant
third party benefit at the expense of taxpayers.
In unregulated rivers in the northern Basin, both Queensland and NSW have agreed to revise their
water resource and water sharing plans respectively to better protect environmental water, to be
reflected in their Basin Plan water resource plans. Queensland will focus effort on delivering Basin
Plan environmental outcomes, particularly in the Lower Balonne. NSW will act to better protect and
manage environmental water, including held environmental water when left in-stream. Measures
proposed by NSW for public consultation refer to held environmental water but fail to mention
planned environmental water, although the measures proposed do not preclude application to it.
Southern Basin States will implement their SDL adjustment mechanisms including so-called
prerequisite policy measures to better protect environmental water and again this will be
incorporated into accredited water resource plans. NSW has noted in its work program that
completion of SDL adjustment supply and constraints projects is subject to funding consistent with
the 2013 IGA on Implementing Water Reform in the Murray-Darling Basin. The Commonwealth’s
work program confirms the Australian Government’s commitment to funding such projects
consistently with the IGA.
The demonstrable inclusion of measures to protect environmental water in water resource plans,
particularly during low flows, will be important for the public to be sure that environmental water
will be managed and protected to the benefit of the Basin. Having the proposed Basin-wide system
to give publicly accessible, real time, advice on environmental watering (priority action 1.3, see
section 3.4.2) up and running as soon as possible would be a persuasive demonstration of the
commitment of the Parties to the importance of protecting environmental water. However, the
Parties have not agreed to fix a date by which any proposed system should be functional.

3.4.7

Effectively managing the Barwon-Darling catchment

Inclusion of the Barwon-Darling as a specific priority area is essential to demonstrating practical
actions to downstream communities. The NSW Government has already made significant inroads on
actions recommended in the Matthews reports, and its commitment to these is reiterated in the
Compact. Appendix 4 of the Compact outlines specific actions for improving management in the
Barwon-Darling system. Its commitments on managing environmental water identify a number of
options for consultation and their potential application to held environmental water. Although
these measures could also apply to planned environmental water, this is not specifically referred to.
In a demonstration of what is possible, the NSW and Australian Governments are protecting a
significant flow event from April to June 2018 in the Barwon-Darling River.
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3.4.8

Barriers to implementing priority actions

Maintaining the commitment of the Parties is likely to be the most significant barrier to
implementing priority actions. Feasibility of deadlines, and adequate funding are other barriers,
though they are also related to adequacy of commitment.
Strong commitment by governments and relevant Ministers which is maintained over time is
necessary to implementing all actions including the priority actions. There have been two national
frameworks agreed in the last decade - the National Framework for Compliance and Enforcement
Systems for Water Resource Management (2009) and the National Framework for Non-urban Water
Metering (2009). Neither was fully implemented, albeit for a range of reasons. Many of the
commitments made under both frameworks have been re-prosecuted and re-committed to through
the Compact process.
Continuous improvement in compliance culture will only occur if support for such an approach is
treated as important and modelled by both political and public service leaders. Other issues will
emerge to take the limelight, so a structured program of public reporting to specified milestones is
essential. Periodic independent reviews are also critical. Both of these measures are provided for in
the Compact.
Adequate resourcing of the priority actions, and ongoing resourcing as the changes become
embedded as business as usual, is also essential.
In terms of who should pay, Basin officials and stakeholders generally agree that water users should
contribute to the costs of compliance and enforcement, and in all states they do pay some of the
components of those costs. Transparency over costs and cost recovery needs to be improved. In
NSW, irrigators contribute directly to compliance and enforcement costs, but how those funds are
actually spent is a matter under investigation by the NSW Ombudsman. NSW irrigator bodies have
claimed in Senate submissions that they pay enough, and should not be required to pay more. The
NSW Government has agreed to increase resourcing for compliance and enforcement by $9.5 million
in the short term (with longer-term resourcing determined by IPART).7 The Australian Government
has already invested significant funds (in the vicinity of $2 billion) in metering improvements in the
southern Basin States, where water savings can be demonstrated.
The biggest barrier to agreement over universal metering at AS4747 is the timing of the
requirement. State concerns include imposing costs on users for new meters where existing meters
remain accurate within acceptable limits, availability of pattern-approved meters especially at larger
pipe diameters, availability of suitable meters for floodplain and overland flow harvesting, and
agreeing and phasing in of an appropriate threshold for metering. The Australian Government has
pointed out in its Senate inquiry submission that it has supported the accreditation of two meter
testing facilities, but suppliers and manufacturers have been slow to produce meters due to lack of
demand. Mandated standards will drive demand.
States do not presently agree that there should be a consistent volumetric threshold for metering,
and other options are being explored - for instance, thresholds based on assessed risk to the
particular water resource. There is strong community expectation for a common threshold across
the Basin. States have agreed to work together and with the MDBA to develop a consistent method

7

This commitment is different from that contained in the NSW Water Reform Action Plan, which committed to increase resourcing by $9.5
million per year from 2017.
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for determining a threshold for metering, and I would urge them to pursue a volumetric threshold. I
would also urge them to agree a timely date for its implementation, which is not in the Compact.

3.5 SCHEDULES OF WORK PROGRAMS
This section is an assessment of the extent to which each Party has addressed all relevant review
recommendations or key observations. Commitments to new and ongoing actions are contained in
each Party’s schedule of work programs. Progress on these will be reported on annually by each
Party, along with a summary of any updates to the work programs.

3.5.1

Commonwealth (MDBA and DAWR)

MDBA actions
Actions to which the MDBA commits mirror those to which it has already committed under its
Compliance Review (November 2017), with additional actions to address various recommendations
from the Matthews and Ombudsman’s reports (see below).
DAWR actions
Some of the actions to which MDBA committed through its compliance review will be progressed by
DAWR as the appropriate agency: providing more funding to strengthen MDBA’s compliance
functions, and preparing amendments to the Water Act to give effect to recommendations regarding
MDBA’s compliance powers.
DAWR’s other commitments relate to recommendations of the MDBA’s Independent Panel report to
intensify its efforts to assist development and assessment of compliant water resource plans so that
all accredited plans will be in place by June 2019. These include linking Basin Plan implementation
payments to progress in reforming compliance arrangements and development and delivery of
water resource plans for accreditation. Tying compliance performance to these payments has
resulted in some revision of both the Compact priority actions and some State schedules.
DAWR has also committed to a review of the current process of appointment of members to the
Authority (governing body of the MDBA) to ensure that a ‘broad range of experience is considered as
part of the selection process’. The action does not go as far the MDBA Independent Review Panel’s
recommendation, which was that the Water Act be amended to require the Minister to endeavour
to ensure that Authority membership collectively includes a high level of expertise across 8 fields of
expertise considered necessary for an effective governing body.
In response to the ANAO report, DAWR has agreed to consider criteria used to assess progress
against National Partnership Agreement milestones.
Other Commonwealth actions
MDBA and DAWR also commit to additional actions in response to relevant recommendations from
the Matthews and Ombudsman’s reports. These include actions relating to the ‘MDBA
contributions’ set out in the Matthews report, as well as some relating to building capacity within
the compliance workforce, and integrity and conduct of public servants. While the latter
recommendations were directed at NSW, they are clearly relevant for all Parties to consider.
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3.5.2

Basin States

Each State’s schedule of work programs responds in broad terms to all relevant review
recommendations, except to the extent noted in section 3.5.4 below.
In some cases, review recommendations are covered by arrangements that already form part of a
State’s existing compliance and enforcement systems. States provided information about these
arrangements to me during preparation of the Compact, allowing an assessment of the extent to
which each State has met or is likely to meet relevant expectations from the review reports. Each
State also provided a table indicating in general terms which elements of the State’s schedule relates
to each of the relevant review recommendations. The MDBA will publish a link to a table setting out
these responses.
The NSW schedule reflects progress on its water reform action plan, put into place as an immediate
response to the Matthews report. A number of dates by which NSW commits to actions being
completed extend beyond the dates recommended in the review reports, and the precise form of
some actions remains unknown, as NSW progresses through its consultation and legislative change
program (outlined in Securing our water: NSW Government water reform action plan, December
2017 and update June 2018). NSW will update its schedule as projects are completed.
The Queensland government response to the Queensland audit and the new Rural Water
Management Program were not available at the date of this report, but Queensland officials
provided sufficient information to me about these to enable an assessment of the Queensland
schedule. The Queensland schedule refers to relevant parts of its extensive reform program as it
relates to the review recommendations, and as in NSW, the final form of some actions is unspecified
as Queensland commences to implement its raft of reform projects, and some dates are beyond
those in the recommendations. Queensland will update its schedule as projects are completed or
take clearer shape.
Victoria’s schedule reflects its existing institutional arrangements for compliance including metering.
All compliance and enforcement activity, including metering, is delegated to rural water
corporations (statutory authorities under the control of the Victorian Government). Due to this
separation in functions, some of Victoria’s commitments are in the form of publication of guidelines
to corporations (specifically, guidelines about compliance strategies).
Victoria has expressed concern about the potential for inconsistency between Compact actions and
CoAG principles of best practice regulation, or for unintended consequences of the agreed actions.
Victoria has qualified its schedule with a statement that if such potential is identified, it will consult
on options consistent with the Compact, and adopt the option that is ‘effective and proportional to
the issue being addressed, and results in the greatest improvement in compliance at the least cost’.
Given the nature of the actions committed to, it would in my view be unlikely to be necessary to recast any of them. In considering the cost-effectiveness of actions, the value of public confidence in
the regulation of a public resource is an important parameter.
South Australia’s schedule reflects its advanced progress in implementing the National Framework
on Compliance and Enforcement.
The ACT’s schedule reflects its very small area and limited water resources, low levels of take, low
numbers of licensees and comprehensive metering.
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3.5.3

Joint actions

Collaborative action
Some recommendations will be addressed through collaborative action:





Scoping a proposal for a Basin-wide system to provide publicly-accessible, real time advice
on environmental watering (priority action 1.3)
Establishing a network of compliance practitioners (priority action 2.2)
Developing protocols relating to MDBA compliance and enforcement actions in relation to
allegations of water theft (priority action 2.3)
Working with testing laboratories, meter manufacturers and industry to set a timetable for
delivering a comprehensive suite of pattern-approved meters (priority action 3.8).

Governance arrangements
Recommendations from the MDBA Compliance Review that relate to governance arrangements for
the Murray-Darling Basin will be considered as part of an agreed review of joint governments’
governance arrangements in the Basin, to be completed by December 2018.

3.5.4

Incomplete responses to review recommendations

Although Parties’ responses generally were to agree to the in-scope review recommendations, some
recommendations were not entirely agreed with, resulting in modified responses. Most modified
responses represented an adaptation of a recommendation made specifically to the NSW
government (from the Matthews or Ombudsman’s reports). I consider such responses to be
appropriate. Other modified responses arguably do not go far enough to give effect to the intent of
the review recommendations; these are outlined below.
Metering
Although neither the Matthews nor MDBA recommendations on metering have been fully met, the
agreed actions provide a sound basis for proceeding to provide much greater accountability. There
is some variation in the States’ responses to specific recommendations, at least partly reflecting
their current situations. These are discussed in more detail in relation to the metering theme in
section 3.4.4 above. Ultimately however, if the views expressed in submissions to the Senate inquiry
are any guide, measurement of all water extractions across the Basin will be demanded by the
community.
Reciprocal auditing
The Matthews report recommended that NSW submit to auditing of its compliance and
enforcement systems by other States, and suggested that a Basin-wide reciprocal auditing process,
by States of one another, be facilitated by the MDBA.
Victoria, NSW and Queensland explicitly rejected reciprocal auditing, but might consider another
form of independent auditing. NSW notes its existing commitment to publish an annual
independent audit of progress on its water reform action plan. Queensland will put in place an
independent audit panel, to cover all of Queensland including its portion of the Basin. South
Australia undertook a Water Compliance Review at the end of 2017, which was independently
audited. This internal review process (with potential external audit) and report will be undertaken
by South Australia on an annual basis with findings reported to the State Minister.
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The MDBA has committed to commencing an audit program to provide assurance about State
reporting on Basin Plan compliance. The Compact itself also provides for the MDBA to provide
assurance report on States’ progress in implementing the Compact. Neither of these amounts to an
independent audit of States’ compliance and enforcement systems. The question of independent
auditing should be re-visited by the Parties when the Compact is reviewed in 2020, once two years
of MDBA assurance reporting on States’ progress with their schedules of actions is available.
Environmental water information
The Matthews report includes a recommendation that there be particular attention paid to
improving transparency about environmental water entitlements and flows. In particular:
In-stream releases should be more clearly identified. The targets, goals, and environmental response
should be more readily available. The responsible environmental water manager should be identified.
The rules by which flows are being protected should be announced in conjunction with the flow itself.

The Parties have provided varied responses:












NSW has responded that it will publish explanatory materials to inform the public on how
environmental water is managed. Real-time reporting is constrained by infrastructure such
as hydrometric networks and telemetered water take data. As more infrastructure is
installed, greater commitment to real-time reporting will be possible.
Queensland has already incorporated quite detailed environmental flow management
reporting requirements in the Condamine Balonne Resource Operations Plan; draft water
resource plans for the Condamine Balonne and the Queensland Border Rivers and Moonie
area similarly commit the government to expanding environmental flow measures and
greater transparency.
South Australia has supported the development of a GIS website that would provide such
information, and provided further information about its existing arrangements for
transparency in management of environmental water. South Australia also plans additional
reporting and public accountability on environmental water use through implementation of
its pre-requisite policy measures, due by June 2019.
The Victorian Environmental Water Holder provides good information on its targets, goals
and environmental responses, and on releases ordered by it, although these are not
provided in real-time.
ACT states that it has completed the recommendation, due to the fact that it is classified as
an unregulated system, with no instream releases made. Environmental flows are protected
through volumetric limits and specific licence conditions which maintain environmental
flows.
The MDBA will maintain a public register of Basin State measures to better protect
environmental water.

The Parties have also committed to working together to scope out a proposal for a Basin-wide
system for providing real time advice on environmental watering. That action will go some way to
providing the transparency sought, noting that the scoping is intended to be complete by September
2018, with no agreement about implementation. I consider that timely implementation of such a
system, together with greater consistency in the information provided by States, and the way it is
provided, would greatly improve public confidence in the management of environmental water
across the Basin.
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Cost-recovery and budget-protection for compliance and enforcement resourcing
One of the central themes of both the Matthews and Ombudsman’s reports is that of securing
ongoing adequate funding for compliance and enforcement. The MDBA Compliance Review report
also contains a specific recommendation about achieving ongoing secure and adequate funding for
compliance activities, based on a cost-recovery pathway8.
States have varied approaches to cost recovery.
In Victoria, cost-recovery is in place, with charges for metering and licence fees (which cover
administration including compliance and enforcement) set by the Essential Services Commission and
recovered by water corporations from their customers and private pumpers. Victoria has made no
other commitment to achieving the recommendation for resourcing compliance and enforcement
activities.
South Australia has indicated that it already has partial cost recovery for compliance and
enforcement in place, with opportunities being reviewed for full cost recovery. South Australia does
segregate Murray-Darling Basin licensing and compliance costs and funding from other budget
elements, allowing a degree of transparency.
NSW has committed to increasing resourcing for compliance and enforcement as a short-term
measure, while in the longer term, IPART will determine water user charges and the quantity to be
distributed to the Natural Resource Access Regulator.
Queensland’s metering reform project will include a consideration of resourcing the delivery of
metering improvements, but it does not address the review recommendations relating to resourcing
compliance and enforcement activities generally.
The ACT achieves a degree of cost-recovery for water resource management, including compliance
and enforcement activities, through statutory fees which include per-kilolitre fees for water taken
under licences.
Audit of stock and domestic, and other unlicensed take
The MDBA report identified as a concern the largely unmeasured quantity of take by unlicensed
users (mainly stock and domestic, but also by other landowner rights in NSW). While the quantity is
generally assumed to be very small, proper measurement of water is essential to its management,
and even small quantities of individual take can have a significant cumulative effect. The MDBA
report included a recommendation that States ‘audit’ take by unlicensed rights holders, ‘to identify
areas of stress on water resources from the exercise of these rights, and put in place measures to
monitor compliance’.
States have provided varied responses to this recommendation.
Victoria has indicated that it accounts for water take from small dams and stock and domestic bores
(estimates are published by catchment in the annual Victorian Water Accounts), and endeavours to
improve its accounting methods for these types of unmeasured take. South Australia is currently
undertaking a project to determine the level of unlicensed take from its portion of the River Murray
(the project does not cover groundwater). The NSW NRAR will audit take by stock and domestic and
other rights holders when the potential impact on the environment and other users is assessed as
sufficiently high. The ACT has indicated that it performed such an audit as part of the National
8

MDBA Compliance Review recommendation 6(l)
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Framework on Compliance and Enforcement. Queensland has undertaken a risk assessment for
stock and domestic groundwater take in high-risk areas, and draft water resource plans propose to
volumetrically limit this form of take.
While take by unlicensed rights may be small, it should nevertheless be measured to improve
capacity to manage the resource, as well as for compliance purposes. The Basin Plan requires that
States include in their water resource plans the best estimate of total unmeasured take, and how
this quantity was calculated, but that requirement will not substitute for MDBA’s recommendation
for an audit of this type of take.
In terms of monitoring the exercise of unlicensed rights:







Victoria states that it periodically reviews risks to water resources.
ACT does not indicate what monitoring arrangements is has in place for this type of take.
South Australia provided a general statement that it undertakes compliance monitoring
through a risk-based approach based on factors including the impact of unlawful use, but
does not indicate the extent to which unlicensed take is monitored.
NSW will, under the NRAR, audit take by stock and domestic and other rights holders when
the potential impact on the environment and other users is assessed as sufficiently high.
Queensland has made no specific reference to it.

Meter failure protocol
The MDBA report included a recommendation that State compliance strategies include a mandatory
protocol for entitlement holders to follow in the event of a meter failure. There are differences
between State approaches.
All States should provide not only for a licensee to promptly notify the relevant authority of a meter
failure, but also allow the relevant authority to apply an alternative method for determining the
amount of water taken, if it is necessary for the licensee to keep taking while the meter is not
functioning. At this stage, only the ACT and Victoria clearly provide for both of these elements.
South Australia requires licensees to notify the relevant authority of a meter failure. However, there
is no indication of how water will be measured for the purpose of determining compliance with
licence conditions, if it continues to be taken prior to repair of the meter. NSW and Queensland
have committed to developing rules for entitlement holders to follow in the event of meter failure.
Improving strength of penalties, and range of sanctions, consistently across the Basin
State legislation has not been analysed for the purposes of this report, to determine the extent to
which it is consistent across States. However, the MDBA report found that there is still considerable
discrepancy between States on the level of penalties and types of sanctions available, and
recommended that States review their legislation relating to penalties and sanctions by 30 June
2018. If necessary, States should propose amendments to ensure strong penalties and greater
consistency between States, and to include an appropriate range of administrative, civil and criminal
sanctions.
During preparation of the Compact and schedules, States indicated the following:


South Australia commissioned a legal review in 2012, which led to a change in administrative
penalties and other actions. Recommendations for amendment to the legislation have been
flagged for the next opportunity.
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ACT undertook a review of its sanctions and penalties for consistency with other States as
part of its work program under the National Framework for Compliance and Enforcement,
and made subsequent amendments to its legislation.
Victoria, which has a quite limited range of sanctions, has agreed to find opportunities to
improve regulatory frameworks and seek legislative amendment ‘as needed’.
NSW has made a general commitment to review legislation and propose amendments if
appropriate.
Queensland has similarly committed to review legislation and policies to identify
enhancements in relation to its water compliance arrangements. Draft legislation focusing
on compliance and penalties has been prepared for imminent consideration by government.

The elements of appropriate penalties and range of sanctions are contained in the National
Framework for Compliance and Enforcement, and remain relevant. It is difficult to see how greater
cross-Basin consistency can be achieved without a clearer commitment and agreement to put
resources into this task. The proposed compliance network could take this on as a project.
Measures relating to capacity and integrity of public servants
Only NSW has responded explicitly to the range of recommendations in the Matthews and
Ombudsman’s reports relating to capacity and integrity of public servants involved in compliance
and enforcement. The other States and the Commonwealth have provided general responses
including reference to their existing public service codes of conduct.
One of the central themes of the Matthews report is improving effectiveness through capacity
building, ethics and integrity, and agency processes (including policies on the appropriate use of the
range of enforcement tools). The Ombudsman’s report, also one of the nominated in-scope reviews,
identifies administrative matters including funding of compliance activities, training and capacity of
officers, and organisational stability and culture, as central concerns.
The Compact deals with integrity in the theme ‘transparency and accountability’, and includes a
commitment by each party to review its internal governance to ensure a strong compliance culture.
Examples of possible outcomes for such review include ethics training and statements of obligations
or expectations of good regulatory practice. Capacity of officers (in terms of training and
certification) is proposed to be one of the initial activities of the proposed network of compliance
practitioners. In addition to these common commitments, I would encourage each Party to consider
what further action it might take in the areas of integrity and capacity, in light of the specific
recommendations of the Matthews and Ombudsman reports.
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4 ADDITIONAL MATTERS
4.1 CONCERNS RELATING TO INTEGRITY RAISED OUTSIDE OF THE COMPLETED REVIEWS
The Independent Review was asked to provide advice on any gaps in the compliance and
enforcement reviews, including any issues raised by the public allegations that have not been fully
considered.
Interviews with stakeholders, submissions made to the Senate inquiry, and reports in the media
since July 2017 have raised concerns that are not explicitly considered by the completed reviews,
and not directly addressed by the Compact.
The Senate inquiry is one of the in-scope reviews, and it can be assumed that matters raised in
submissions will be considered in the committee’s final report. In that sense, the issues raised in the
submissions could be considered not to constitute ‘gaps’ in the reviews. Nevertheless, given the
delay in reporting for this inquiry (end of November 2018), and to the extent that the concerns are
founded in a lack of confidence in the integrity of water resource management in the Basin - the
primary concern the Compact aims to address - I consider them relevant to be raised here.
Stakeholder interviews, media and Senate submissions reveal a quite widespread mistrust that rules
for water management are sound and are being applied fairly and consistently across the Basin, and
mistrust over the conduct and outcomes of the water recovery effort. Many concerns revolve
around the central theme of inadequately demonstrated transparency, accountability and integrity.
These matters go to the heart of the way that governments administer their legislation, including the
conduct of their public servants and ministers.
Central themes of the integrity-related concerns are outlined below with some examples. It is
important to note that many of these examples were raised in submissions to the Senate inquiry and
represent the perceptions or opinions of motivated and self-selected stakeholders. In repeating the
kernel of the concerns here, I am in no way endorsing them as accurate representations of the
matters raised.
It is also worth noting that in relation to some of the issues raised during the course of this review,
subsequent discussion with government officials has provided reasonable explanations. There may
be other issues that fall into this category. These indicate that relevant information is not being
effectively communicated to the interested public.

Commitment to the Basin Plan
There is a perception among some Senate inquiry respondents that State governments (in particular,
NSW) and the Commonwealth lack demonstrated commitment to implementation of the Basin Plan.
In particular, public comments made by a couple of NSW and Commonwealth Ministers have been
cited as evidence of lack of commitment.
These perceptions, many dating from late last year, may be answered by clear evidence of action by
the NSW government over the last nine months or so to respond to concerns over NSW water
management arrangements, including public recommitments to the Basin Plan, and swift action with
the Australian Government to secure protection of a significant flow event through the Barwon
Darling during April - June. The Australian Government has publicly stated over many years its
commitment to deliver the Basin Plan in full and on time and has recently committed $20 million to
support hydrometric networks in the northern Basin and the development of remote sensing and
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other technologies to enhance monitoring, measurement and compliance in all Basin jurisdictions.
The agreements contained in the Compliance Compact, including in relation to protection and
management of environmental water in the Barwon-Darling, is another example of commitment to
the Basin Plan.

Governance, including conflicts of interest
There is a widespread perception of inadequate governance - within both state and commonwealth
agencies, including for instance:


the perception that the MDBA as an organisation is inherently conflicted due to its dual
roles under the Water Act and Agreement - that is, it is both regulator of State governments’
compliance with the Water Act and Basin Plan (including the water trading rules), and their
servant under the joint venture. There is also a perception that Authority members’ skills
and experience are weighted to the irrigation industry. As part of its response to the review
recommendations, the Australian Government has agreed to ensure a ‘broad range of
experience is considered as part of the selection process’



the perception that the CEWH lacks sufficient independence from the Commonwealth
department or potential political direction; that it lacks power to protect its water; that
there is insufficient accessible evidence about or communication of its activities and the use
of its holdings



the perception that there is a lack of transparency and potential for conflict in
Commonwealth Ministerial portfolio arrangements that see both water resource
management, and activities aimed at supporting primary producers including through grants
and other funding support, within the same portfolio. (Following CoAG water reforms of the
mid 1990s, Basin State governments have generally avoided such portfolio combinations,
separating the provision of services to primary industries from water resource regulation)



the perceived level of coordinated oversight of or accountability for water reforms
(notwithstanding reviews required under the Basin Plan and Water Act, including by the
Productivity Commission), and calls for a new water focussed independent national entity or
a resurrected version of the National Water Commission to oversee either reforms generally,
or enforcement and compliance in particular (including auditing of State activity).

Some of these governance issues are likely to be addressed in the Productivity Commission’s Fiveyear assessment of the Basin Plan, as well as by the Senate inquiry.

Value of water recovered for the environment and integrity in water recovery
There is considerable lack of trust around water purchases made by DAWR, including claims that
purchases are non-strategic, not transparent, and fail to deliver environmental outcomes. Senate
submissions include claims of selectively favourable water buy-back by the Commonwealth
government, as well as lack of integrity in the administration of on-farm efficiency programs by the
Commonwealth and Queensland governments. Some submissions claim a lack of evidence that onfarm works have actually been carried out by recipients of funding, and water saved. While
information has been made available to clarify the principles and approach undertaken for strategic
purposes and the detail for some large water purchases9, a complete analysis and greater
accessibility would assist in responding to public concern.

9

www.agriculture.gov.au/about/media-centre/on-the-record
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Value-for-money concerns are also raised in relation to the use of recovered environmental water by
CEWH - what environmental outcomes have been achieved, and have these been achieved at an
appropriate cost? What is the actual value of the CEWH holdings, and is this adequately audited? I
note that the current House of Representatives Standing Committee inquiry into the management
and use of Commonwealth environmental water (not one of the in-scope reviews) might consider
these matters.

Appropriateness of water management rules and soundness of science
There is lack of confidence that state water management rules are adequate, and about adequacy of
consultation with communities when developing the rules. States are currently in the process of
reviewing existing state water plans in order to develop water resource plans for accreditation under
the Water Act. This process, which includes mandated community consultation, may go some way
to alleviating concerns.
There is also lack of confidence about the soundness of the models, data and scientific approach
used by the MDBA to prepare and implement the Basin Plan including the baseline diversion limits
(BDLs), SDLs and environmental watering plan, and assessment of State water resource plans.
Specific concerns include:


that aspects of the Basin Plan and its implementation (including the way in which return
flows are taken into account) are not based on the best science, and that models used, and
availability of data, are inadequate for the job



doubts about the rigour of business cases put forward by Basin States for supply measures
for SDL adjustment, especially as these have not been published.

Suggestions include improving accountability by introducing professional water accounting
standards and independent auditing against those standards, and re-instate Basin-wide monitoring
and reporting on river health.10
There is also a perception by some that local government’s role in approving works on floodplains
(such as roadways) is not properly considered or factored into water management rules. Some claim
that States have retrospectively approved floodplain structures, and that they have an incentive to
do so in order to justify re-estimation of the BDL.

Impacts of loss of flows (whether due to theft or inappropriate rules)
There is concern that governments do not sufficiently understand, acknowledge or communicate the
extent of impacts of failing to protect environmental water (whether through absence of adequate
rules, or a failure to enforce rules). Such impacts are felt not only by the environment but also
industries and communities, including Indigenous communities.
A number of submissions were very concerned about the Broken Hill pipeline and reconfiguration of
Menindee Lakes, for reasons including that respondents believe it will permit further degradation of
flows in the Lower Darling River. Allegations of limited or no consultation with some affected
communities appear to have exacerbated those concerns.

10

Wentworth Group, submission to Senate inquiry
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Improved enforcement of illegal take
Some submissions suggested that enforcement of illegal take of water would be improved if third
parties - including community interest groups and other water licensees - were able to take
enforcement action against illegal water take.
Some claim that inadequate penalties will continue, in spite of changes to the severity of penalties
contained in legislation, unless there is real improvement in the magistracy’s understanding of and
interest in water related offences. A specialist court (such as exists in both NSW and South Australia)
is suggested as one remedy.

4.2 ADVICE IN RELATION TO ADDITIONAL MATTERS
Take concerns into account
Regardless of the reasonableness of the perceptions held, and the fact that for the Senate
submissions at least, authors are motivated and self-selected and those who are satisfied rarely
write a letter of praise, the tenor of the concerns raised and the consistency with which the central
themes underlie submissions made to the Senate inquiry and media reports since July 2017, cannot
be discounted.
I recommend that governments heed the general thrust of concerns raised when carrying out the
actions agreed under the Compact, and in their day to day business of water resource management.
Governments should also carefully consider the specific concerns raised in submissions to the Senate
inquiry, and decide whether any further action is needed to assure themselves and the wider
community of the integrity with which resource management is being undertaken.

Improve communication
Based on information made available to me during the development of the Compact, it appears that
for many of the concerns there are quite reasonable explanations. However, explanations and
information are often not readily available to the community at large, nor have they been
communicated in a timely and visible manner.
I recommend that all governments, the CEWH and the MDBA strive to make significant
improvements in timely and visible communication, and in providing much greater transparency and
timeliness (particularly to non-irrigators) in relation to processes, data and decisions made by
governments. This would go a long way to rebuilding public trust and confidence. Non irrigators
would welcome opportunities for involvement similar to those they perceive provided to irrigators.
One area of particular concern, which has been raised by respected members of the scientific
community, is that of accounting for return flows. The way that MDBA has considered and taken
this matter into account in calculations of SDLs (including for SDL adjustment) may need to be more
clearly and comprehensively explained to the community.
Although much of the work of government agencies including CEWH and the MDBA is complex and
might be difficult to convey in simple terms, it is essential that every effort is made to do so. In the
current environment of wide-spread lack of trust in institutions - both large corporate and
government - convincing a sceptical public requires assertions to be backed up with clearlypresented evidence. There are some good examples of complex matters presented in an accessible
way - the Victorian Environmental Water Holder’s website for example neatly sets out seasonal
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watering plans for each waterway system, seasonal watering statements, and an annual ‘Reflections’
document which details how much held environmental water was provided in each region, and to
environmental assets within regions, and summarises the environmental outcomes.

Consideration of specialist court
There is some merit in the suggestion that Basin States which have not already, consider establishing
specialist environmental courts. Environmental offences, including those relating to water, often
turn on highly technical, scientific evidence. Increasingly, due to the drafting of much of Australia’s
environmental legislation, courts are required to take into account the principles of environmentally
sustainable development, an area of considerable (and growing) legal and scientific complexity.
Even for more straightforward matters (such as whether there has been a licence breach), the court
may be required to take account of the principles when sentencing. Traditional courts may be
reluctant to apply novel sentencing options that increasingly appear in environmental legislation,
such as remediation or make-good orders. There are other arguments supporting the use of
specialist environment courts.
NSW founded its Land and Environment Court in 1980; South Australia established the Environment,
Resources and Development Court in 1993.

Health of the Basin
While there are many assessments of aspects of Basin health, there is no current Basin-wide
assessment under which individual valleys and communities are assessed individually and in
aggregate according to an agreed set of metrics. A number of Senate submissions raised this issue.
An analysis of this nature would provide the opportunity to assure the community that the MurrayDarling Basin and the communities that depend on it is healthy and in good hands. There is a
number of existing statutory provisions for reporting and analysis which could incorporate such an
assessment, including the five-yearly evaluation and reports required by the Basin Plan, or advice
about the impacts of the Basin Plan that the Water Act requires be given to the Ministerial Council
by the end of 2020. The work could also be undertaken as an assessment for the purposes of
section 13.11 of the Basin Plan.
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APPENDIX A: INDEPENDENT REVIEWER’S TERMS OF REFERENCE
On 19 December 2017, the Murray-Darling Basin Ministerial Council agreed to the development of a
Basin Compliance Compact as proposed in the Basin-wide compliance review and other reports, and
that senior officials work with the MDBA to draft the Compact for consideration at the next Council
meeting. Council agreed that where appropriate and available, the actions arising from other
reports (listed in Attachment A) commissioned by States should be incorporated into the Compact.
To inform the development of the Basin Compliance Compact, Council also agreed to appoint an
independent reviewer to bring together the findings of the above reports, including advice on:
 recommendations which should be prioritised for early action, including areas of high risk
and opportunities to demonstrate practical actions to downstream communities
 recommendations which require further work before action on implementation can be
considered
 barriers to implementing priority recommendations and actions, including funding and
timeframes and consider options to address them
 any gaps in the compliance and enforcement reviews, including any issues raised by the
public allegations that have not been fully considered.
The independent reviewer may be required to attend or facilitate meetings as well as produce
progress reports and a final report summarising their findings. In particular, it is expected that the
independent reviewer would conduct at least one set of bilateral discussions with members of the
Basin Officials Committee (BOC) or their nominees, where possible attend meetings of the Drafting
Group established by BOC for this purpose, and present findings to at least one meeting of the BOC.
The independent reviewer may also be requested to present their final report to the Murray-Darling
Basin Ministerial Council.
Attachment A
Table: Compliance reports within scope for the Basin Compliance Compact
The Review has assessed three matters: the compliance
and enforcement frameworks and practices of the Basin
states and of the MDBA, and the appropriateness of
water management

Allegations of corruption, misconduct and
maladministration in water management and compliance
actions in the NSW Department of Primary Industries –
Water

Investigation into water compliance and enforcement
2007-17 in response to complaints and public interest
disclosures received by the Ombudsman alleging that the
water management principles and rules were not being
properly complied with and enforced

MDBA and
Independent
Review Panel

Ken Matthews AO

NSW
Ombudsman

Completed –
https://www.mdba.gov.au/basinplan-roll-out/basin-widecompliance-review
Completed https://www.industry.nsw.gov.au
/about/ourbusiness/independent-reviewwater-management-andcompliance
Progress report https://www.ombo.nsw.gov.au/n
ews-andpublications/publications/reports
/state-and-localgovernment/investigation-intowater-compliance-andenforcement-2007-17
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Department of Agriculture and Water Resources’
assessment of the performance of New South Wales
under the National Partnership Agreement on
Implementing Water Reform in the Murray-Darling Basin
relevant to the protection and use of environmental
water for the 2014–15 and 2015–16 financial years

ANAO

Integrity of the water market in the Murray-Darling Basin

Senate
Committee for
Rural and
Regional Affairs
and Transport

Independent audit of Queensland non-urban water
measurement and metering framework and compliance
arrangements

Queensland
Government

After the Four Corners broadcast, the Secretary of the
NSW Department of Industry referred the allegations
about misconduct and maladministration to the NSW
Independent Commission Against Corruption (ICAC).

NSW ICAC

NB. further report anticipated
within timeframe for Contract
Completed –
https://www.anao.gov.au/work/
assurance-review/deptagriculture-water-resourcesassessment-nsw-protection-useenvironmental-water-mdb
Ongoing. Interim report available
https://www.aph.gov.au/Parliam
entary_Business/Committees/Se
nate/Rural_and_Regional_Affairs
_and_Transport/MurrayDarlingPl
an
Ongoing https://www.dnrm.qld.gov.au/w
ater/independent-audit-ofqueensland-non-urban-watermeasurement-and-compliance
NB. final report expected to be
released in early March 2018
Ongoing. ICAC only discloses
current investigations activity
where this in the public interest:
https://www.icac.nsw.gov.au/inv
estigations/currentinvestigations/investigations
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APPENDIX B: STAKEHOLDERS CONSULTED
The Independent Reviewer consulted the following, either face to face or by telephone:
Basin government and MDBA representatives
Each member of the Basin Officials Committee (individual meetings with each jurisdiction’s BOC
member and relevant departmental officers):
Australian Government - Malcolm Thompson (BOC Chair), Deputy Secretary, Department of
Agriculture and Water Resources
Australian Capital Territory - Ian Walker, Executive Director, Environment and Sustainable
Development Directorate
New South Wales - Charlie Dowsett, Acting Executive Director Water, Department of
Industry - Water
Queensland - David Wiskar, Executive Director, Water Policy, Department of Natural
Resources and Mines
South Australia - Ben Bruce, Group Executive Director Water, Department of Environment,
Water and Natural Resources
Victoria - Helen Vaughan, Deputy Secretary Water and Catchments, Department of
Environment, Land, Water and Planning
Phillip Glyde, CEO, MDBA and Russell James, Executive Director Office of Compliance, MDBA
The Hon Neil Andrew, AO Chair, MDBA
Independent Assurance Committee of the MDBA (Allan Holmes, Lisa Corbyn, Gary Smith, Martin
Dolan)
Others
Dr Emma Carmody, Senior Policy and Law Reform Solicitor, Environmental Defenders Office NSW,
with David Morris, CEO, EDO NSW and Rachel Walmsley, Policy and Law Reform Director, EDO NSW
Dr Jane Doolan, Productivity Commissioner for the National Water Reform inquiry
David Dreverman, former Executive Director River Management, MDBA
Denis Flett, Commissioner, Victorian Environmental Water Holder
John Madden, Associate Productivity Commissioner, with Jack Knowles, Productivity Commission
Ken Matthews AO, independent reviewer and leader of the Independent investigation into NSW
water management and compliance
David Papps, former Commonwealth Environmental Water Holder
Jody Swirepik, current Commonwealth Environmental Water Holder
Steve Whan, CEO, National Irrigators’ Council
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APPENDIX C: REPORTS CONSIDERED
COMPLIANCE REPORTS WITHIN SCOPE OF THE COMPACT
The following review reports were taken into account by the Independent Reviewer as required by
the Terms of Reference:
ANAO November 2017, Department of Agriculture and Water Resources’ assessment of the
performance of New South Wales under the National Partnership Agreement on Implementing Water
Reform in the Murray-Darling Basin, Auditor General, ANAO Report no. 17 2017-18
Matthews, K September 2017, Independent investigation into NSW water management and
compliance: Interim Report
Matthews, K November 2017, Independent investigation into NSW water management and
compliance: Advice on implementation
MDBA November 2017, The Murray-Darling Basin Water Compliance Review, reports by the MDBA
and the Independent Review Panel
NSW Ombudsman, November 2017, Investigation into water compliance and enforcement 2007-17
A special report to Parliament under section 31 of the Ombudsman Act 1974
NSW Ombudsman, March 2018, Correcting the record: Investigation into water compliance and
enforcement 2007-17 A special report to Parliament under sections 26 and 31 of the Ombudsman
Act 1974
Senate Inquiry - Submissions made to the Senate Rural and Regional Affairs and
Transport References Committee Inquiry into the integrity of the water market in the Murray-Darling
Basin (the Committee will not report until the end of November 2018).

OTHER REPORTS CONSIDERED
The following other reports, that raise matters relating to compliance in the Basin, were also
considered:
Productivity Commission, September 2017, National Water Reform, Draft Report
Productivity Commission, March 2018, Murray-Darling Basin Plan: Five-year assessment, Issues
Paper. The inquiry is open for submissions until mid-April 2018.

INQUIRIES NOT CONSIDERED
Queensland government 2018 - Independent audit of Queensland non-urban water measurement
and compliance - the report had not been released prior to preparation of this report.
House of Representatives Standing Committee inquiry - In early March 2018, the Federal House of
Representatives’ Standing Committee on the Environment and Energy announced its inquiry into the
management and use of Commonwealth environmental water; the inquiry is currently open for
submissions.
South Australian Murray-Darling Basin Royal Commission - The Royal Commission commenced in
February 2018 and will report by February 2019.
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APPENDIX D: LIST OF RECOMMENDATIONS AND OBSERVATIONS FROM
REVIEW REPORTS
MDBA: Murray-Darling Basin Water Compliance Review - actions for MDBA
MDBA Action 1. The MDBA will:
a. publish guidelines drawing on relevant standards for the requirements of hydrometric networks and
hydrologic models for compliance and enforcement by 30 June 2018
b. publish annually from 2018 a report on the data quality and assurance processes for hydrometric data for
Basin Plan reporting and river operations in the River Murray System.
MDBA Action 2. The MDBA will publish an improvement program for its hydrologic models, as per
Recommendation 4, by 30 June 2018.
MDBA Action 3. The MDBA will also review its arrangements as per Recommendation 5 and will prepare
guidelines for consistent reporting of compliance activities by 31 March 2018.
MDBA Action 4. The MDBA will take a more proactive approach to compliance and enforcement by:
a. immediately adopting the revised protocol for handling and escalating allegations of non-compliance at
Attachment B
b. seeking a change to the Water Regulations 2008 to ensure uniform application of its compliance powers
during the transition period to 30 June 2019.
MDBA Action 5. By 30 June 2018 the MDBA will revise and publish its compliance and
enforcement strategy to ensure compliance with the Basin Plan. The strategy will include:
a. a clear statement of the MDBA’s expectations that compliance and enforcement is undertaken
effectively by states, in line with best practice
b. a risk-based audit program to check that Basin Plan obligations are being met, including state compliance
arrangements
c. guidelines or standards relevant to water measurement and compliance improvements to the system of
assurance statements made by states and Australian Government agencies in meeting their Basin Plan
obligations
d. improved communication of the MBDA’s compliance activities.
MDBA Action 6. The MDBA will establish a dedicated compliance and enforcement branch, as well as an
independent assurance committee to advise on the MDBA’s compliance and enforcement work.
MDBA Action 7. By 30 June 2018 the MDBA will prepare and publish an SDL reporting and compliance framework
that includes:
a. an explanation of how the ‘reasonable excuse’ and ‘make good’ provisions in the Basin Plan will be
applied for SDL accounting purposes
b. other lines of evidence, such as satellite data, crop returns and long term hydrologic models to
complement self-reporting by states
c. SDL compliance, accounting and reporting within its audit and assurance program
d. improved public communication of SDL compliance and accounting arrangements.
MDBA Action 8. To meet the 30 June 2019 deadline for water resource plans the MDBA will:
a. develop and keep up to date a public register of progress with water resource plan development,
including its assessment as to whether any replacements of or amendments to transitional water
resource plans are ‘no less consistent’ than the Basin Plan
b. continue to work with states to find ways to streamline the accreditation process
c. increase its current level of resourcing for the assessment of state water resource plans
d. actively consider whether it should advise the Commonwealth Minister to agree to initiate the step-in
provisions of the Water Act if there is insufficient progress on some water resource plans.
MDBA Action 9. The MDBA will maintain a public register of state measures to improve the protection of
environmental water and report annually on progress towards meeting this important Basin Plan milestone.
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Recommendation 1:
To deliver a ‘no meter, no pump’ policy, it is recommended that governments:
a. mandate that all new meters on sale in Australia must meet AS4747 from 30 September 2018
b. require that 95% of meterable take in each water resource area is metered using AS4747 compliant
meters by 31 December 2022
c. require the installation of telemetry for all entities with an average annual take of more than 100ML by
31 December 2022. For all others the requirement to install telemetry would be subject to a published
risk assessment
d. publish a mandatory protocol to be followed in the event of meter failure
e. require installed meters to be validated by the compliance agency and then checked every five years
f. require that all meters be easily identifiable by a unique reference number, and entitlement and pump
details must be publicly accessible
g. release a meter improvement plan by 1 July 2018 with annual reports on progress
h. audit water take by stock and domestic and other rights holders to identify areas of stress on water
resources from the exercise of these rights, and put in place measures to monitor compliance.
Recommendation 2: To improve confidence in the measurement of take by floodplain harvesting in the
northern Basin, it is recommended that NSW and Queensland:
a. include an updated assessment of water take by floodplain harvesting in their annual water accounts
commencing immediately
b. require that 95% of take by non-metered floodplain harvesting is accurately measured, for example,
by calibrated storage level recorders by 30 June 2022 and publish annual milestones towards this
objective.
Recommendation 3: To achieve the coverage required to generate river flow data for compliance and
enforcement purposes, it is recommended that each state review its hydrometric network to identify any gaps
and maintenance backlogs and publish by 30 June 2019 a program for addressing any issues.
Recommendation 4: It is recommended that by 30 June 2018 states publish an improvement program for
hydrologic models to account for water take including their plans for transitioning to eWater Source and
ongoing improvement of model performance. If a decision is made not to transition to eWater Source, the
reasons for this should be published.
Recommendation 5: It is recommended that by 30 June 2018 each state review its arrangements for
compliance and governance to ensure they take account of the following principles:
a. encouraging a strong culture of compliance that is led ‘from the top’
b. clear assignment of decision making responsibilities at appropriate levels, with decisions made on the
grounds set out in published compliance strategies
c. a commitment to transparency
d. compliance functions should preferably be undertaken by a single agency (with appropriate separation
of enforcement and operational functions) or where this is not the case, the agencies should be wellaligned.
Recommendation 6:
It is recommended that by 30 June 2018 each state publish compliance strategies that include:
a. a risk-based strategy for guiding compliance monitoring effort
b. annual audit priorities
c. an escalation pathway to apply once non-compliance is detected
d. a mandatory protocol for entitlement holders to follow in the event of meter failure
e. a statement of the penalties and sanctions regime, and any improvements required
f. annual reporting of data on compliance activities by location including the timeliness with which
allegations are addressed
g. provisions to ensure compliance staff are adequately trained
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h.

i.
j.
k.
l.

a program of community awareness and education including a program to ensure that water plans,
licences and management rules are expressed as simply as possible and guides for these instruments
are published
a program to ensure information about entitlements, allocations, licence conditions, meter readings,
account balances and so on are easily accessible to the public in real-time
a program to ensure meters are identified by a unique reference number, and entitlement and pump
details are publically accessible
a commitment to effectiveness and efficiency, including the adoption of new technologies
adequate resourcing based on a cost recovery pathway, with compliance budgets protected from the
normal exigencies of government budgets.

Recommendation 7:
It is recommended that by 30 June 2018, states review their legislation and if needed propose any amendments
necessary to ensure:
a. strong penalties and greater consistency between states
b. an appropriate range of administrative, civil and criminal sanctions and penalties.
Recommendation 8:
It is recommended that Australian Government–state governance arrangements for implementing the Basin
Plan are reviewed to ensure that all those with implementation obligations are engaged, statutory roles are
respected, decisions are better integrated, and transparency is improved.
Recommendation 9:
It is recommended that COAG reiterates its commitment to the 30 June 2019 deadline for water resource plan
accreditation because of concerns arising from this review. It is further recommended that NSW and Victoria
accelerate their work on preparing Basin Plan-compliant water resource plans.
Recommendation 10:
To improve protection of environmental water in the unregulated rivers of the northern Basin it is
recommended that the NSW and Queensland governments revise their water resource plans to include
effective policies for the protection of environmental water, particularly during low flows. These policies should
include event-based management or other innovative policy tools capable of delivering equivalent
environmental outcomes. In the Barwon-Darling it is recommended that immediate steps are taken to introduce
Individual Daily Extraction Limits and voluntary mechanisms to protect individual low flow events.
Recommendation 11:
To improve the protection of environmental water in the southern-connected Basin it is recommended that
governments fully implement the SDL adjustment mechanism including:
a. state policies to improve protection of environmental water (also called prerequisite policy measures)
as required under the Basin Plan by 30 June 2019
b. completion of supply, efficiency and constraints projects by 2024.
Recommendation 12:
It is recommended that the COAG commit to a Basin Compliance
Compact to implement the recommendations of the review initiated by the Prime Minister. The Compact would
commit governments to the actions required to restore public confidence in water management within the
Basin. The Compact would be published by 30 June 2018 with annual progress reports thereafter and would
address:
a. progress with the roll out of improved metering and measurement arrangements outlined in this
report
b. an update on each state’s compliance strategy addressing the issues contained in this report
c. a report on each state’s compliance activities including the timeliness of handling allegations
d. the establishment of a network of water compliance practitioners to promote best practice
approaches, to be coordinated by the MDBA
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e.
f.

steps within each Basin state to ensure that Basin Plan-compliant water resource plans will be ready for
accreditation within the agreed timelines
progress with measures to improve the protection of environmental water including the toolkit
measures in the northern Basin, and relevant components of the SDL adjustment mechanism.

Independent Panel: Murray-Darling Basin Water Compliance Review - recommendations
Recommendation 1: MDBA to revise, and clearly and publicly communicate, its compliance and enforcement
arrangements. Explicit guidance must be provided to all parties on their reporting obligations, how MDBA will
assess compliance, and how it will report publicly.
Recommendation 2: Council of Australian Governments (COAG) to endorse a proposal to explicitly require BOC,
as part of its Water Act function of facilitating cooperation and coordination between MDBA and all Basin
governments, to assist in bringing about the timely development of water resource plans. An amendment of the
Water Act is the most effective way to implement this proposal. MDBA’s authority as the relevant enforcement
body for contraventions of the Water Act is to be maintained.
Recommendation 3: COAG to endorse a revision to BOC membership to:
a. require BOC members to bring a whole-of-government view to the forum, which includes representing
the interests of state river operators and environmental water managers
b. allow MDBA to participate as a full member for matters relating to Basin Plan implementation, and as a
non-voting member for river operations.
Recommendation 4: COAG to endorse an amendment to the Water Act to strengthen the standing of Authority
members, restore public confidence and ensure greater transparency in and a bipartisan approach to, the
appointment of Authority members. Amendments should include:
a. to be eligible for appointment, an individual must have a high level of expertise, and be widely
recognised as having high standing in, one or more fields relevant to the Authority’s functions (relevant
fields are specified in Section 178 of the Act)
b. in recommending members to the Governor-General for appointment, the Minister must endeavour to
ensure that collectively among the members there is a high level of expertise across all the specified
fields.
Recommendation 5: COAG to endorse an amendment of the Water Act to provide a more comprehensive suite
of sanctions and powers, such as appropriate evidentiary provisions and criminal sanctions.
Recommendation 6: The Commonwealth Minister to direct the Commonwealth Department to take a more
active role that reflects the significance of water resource plans to the administration of the Water Act.
Recommendation 7: MDBA, with states and the Bureau of Meteorology, to review the Basin’s hydrometric
network to improve water management for the environment.
Recommendation 8: COAG to endorse a revision to the membership of BOC to include CEWH in matters relating
to the Basin Plan.
Recommendation 9:
MDBA to seek the formal advice of CEWH when assessing relevant provisions of water resource plans.
Recommendation 10:
MDBA to ensure that accredited water resource plans include policies essential for the protection of
environmental water, particularly low flows in the northern Basin, and the ‘pre-requisite policy measures’ for the
southern connected Basin.
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recommendations
Structural reforms: Reconsolidate and significantly augment all compliance and enforcement functions now
dispersed between WaterNSW and DPI-Water, into the Department of Industry.
To house the consolidated functions, legislate to establish a NSW Natural Resources Access Regulator.
The regulator would comprise a board, appointed by the applicable portfolio minister(s) but not subsequently
subject to ministerial direction.
Pending advice to IPART from the board on longer-term resourcing requirements, interim resourcing levels for the
first two years should be set and announced as part of the package.
Confer at least the following functions on the board:
i. require the department to produce and publish, for each category of resource access right, a two-year
strategic compliance assurance plan
ii. approve an internal operations protocol that documents the processes for commencing, progressing and
decision-making on compliance actions
iii. oversight the delivery of compliance and enforcement activities, with authority to give directions to the
department where improvement or corrective action is required
iv. make decisions on whether to commence (or not commence) proceedings for serious offences based on
information and proposals prepared by the department
v. require regular twice-yearly reporting by the department on activities and results to the board, and thence
the minister and the public Independent investigation into NSW water management and compliance
vi. provide an annual stand-alone report to the minister, for public release, attesting to the adequacy of the
department’s regulatory activities, and information on areas that is has recommended or directed
improvement
vii. to ensure adequate resourcing, empower the board to advise IPART on the minimum necessary funding that
should be recovered from access rights holders in order (in its opinion) to provide a high level of confidence
that the subject resources are being accessed in accordance with lawful entitlements.
The recommended ministerial package also envisages a letter from the Premier to the Chair of the MDBA
proposing a range of Basin-wide initiatives to ensure all States are engaged alongside NSW in improving their
compliance and enforcement efforts.
Public consultation on proposed measures: Importantly, it is suggested that comment on the proposals be invited
from interested parties.
Transparency - Improve access to information
a) Enable the public to readily access from a single source, all details of entitlements, including: name of holder;
licence number; licence conditions; water entitlement; water allocations; meter readings; real time water
account balance; and all trading activities.
b) Enable the public to readily identify any specific pump, off-take, or works.
c)

Pay particular attention to improving the transparency of environmental water entitlements and flows. Instream releases should be more clearly identified. The targets, goals, and environmental response should be
more readily available. The responsible environmental water manager should be identified. The rules by
which flows are being protected should be announced in conjunction with the flow itself.
Transparency - Improve reporting
d) Establish and promote a statewide non-compliance reporting hotline and email reporting channel. This
should include facility for anonymous reporting.
e) Require regular feedback to informants on actions taken in response to complaints, within a designated
timeframe.
f) Develop clear channels within the department to carry forward public reporting and ensure independent
scrutiny of actions by water users. These channels should be designed to ensure reports go beyond first line
managers; reports need also to be brought to the attention of sufficiently senior levels in the department.
g) Require the routine publication of the identities of water users found guilty of serious offences.
h) Implement comprehensive annual public reporting on NSW compliance and enforcement activities, as
already required under the National Framework for Compliance and Enforcement Systems, but not yet in
place in NSW. Reports should be delivered to a fixed schedule and according to a standard format developed
after public consultation.
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recommendations
i) Require annual public reporting of compliance and enforcement activities for each NSW Water Sharing Plan—
and after 2019, each NSW Water Resource Plan under the Basin Plan. Reports should be delivered to a fixed
schedule and according to a standard format developed after public consultation.
j) Require publication and upkeep of an on-line description of the compliance and enforcement arrangements,
including contact details and ‘who-is-responsible-for-what’ for each Water Sharing Plan, and for NSW as a
whole.
Independence - Structural reforms
a) Consistent with the ministerial reform package, provide institutional separation of compliance staff from
water policy, water planning, water regulation, water delivery, environment and agriculture staff.
b) Seek to draw a stronger distinction/separation between ‘compliance’ and ‘enforcement’ responsibilities so
that the need when necessary, to move from educative, collaborative work to bring non-compliant activities
into compliance does not result in reluctance by officers to engage in sharper edged ‘enforcement’ work
when warranted.
Independence - Accountabilities
c) Clarify responsibility, authority, accountability, and delegations within the compliance and enforcement
function. Specify the levels at which approvals are given for each level of compliance action. Specify the
circumstances under which senior officers are to be kept informed and document the rare and exceptional
circumstances under which senior officers may legitimately intervene in specific enforcement actions and
cases.
d) Consider designating a Chief Compliance and Enforcement Officer under the board and provide statutory or
other form of independence from ministerial or senior officer intervention on operational matters. Consider
appointing the Chief Compliance and Enforcement Officer to the board itself.
e) Commit to periodic third-party auditing of NSW compliance and enforcement systems by other states. This
could be a reciprocal arrangement facilitated by the MDBA and an opportunity for the MDBA to show
leadership in compliance matters.
f) The MDBA should take into account proposed compliance and enforcement arrangements before it
approves/accredits each draft Water Resource Plan under the Basin Plan. The Barwon–Darling Water
Resource Plan to be brought forward for early assessment in this regard.
g) g) The potential powers, roles and functions of the MDBA in compliance and enforcement, both before and
after 2019, to be more clearly articulated and made public. This should include a clear statement, in advance,
of the circumstances under which the authority’s legislative ‘reserve’ power to intervene would be mobilised
if compliance and enforcement by basin states is judged insufficient.
Effectiveness - Metering
a) Make the requirement for metering universal: ‘no metering, no pumping’.
b) Remove all scope for self-reporting, such as log books in lieu of fully operational water meters.
c) Enforce modern Australian metering standards and bring forward the date to which certain current noncompliant meters are ‘grandfathered’ in the Barwon–Darling and other systems.
d) Reduce tolerance for argued differences in conditions between northern and southern areas of the Murray–
Darling Basin. Standards and rules (e.g. metering) should be basin-wide unless the need for exceptional
northern arrangements can be convincingly demonstrated to other states and the MDBA.
e) Reinforce a mandatory requirement for meter readers to report defective, inoperable or apparently
tampered-with meters in real time. Require random and more frequent meter reading schedules. Enforce
random cross-checks of meter readings. Publish meter readings in real time.
f) Publicly specify unambiguous responsibilities for metering costs: purchase, installation and maintenance are
costs to irrigators; stream gauging, meter reading, etc. are costs to government, albeit largely cost recovered
through IPART.
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Effectiveness - Compliance enforcement
g) Require structured and documented processes for commencing, progressing, and decision making on
compliance actions. Priorities should be set and pursued to completion on the basis of regular structured risk
assessment processes. Clear protocols for the engagement at key points, of senior officers and the board
should be developed and observed.
h) Assertively adopt and implement new monitoring and compliance techniques and technologies such as:
remote sensing of crop growth and water holdings; back to base and remote meter reading and telemetry;
and targeted covert operations. These techniques can be made first-line tools or utilised as cross-checks of
more conventionally sourced data. To date, there has been limited use only of these techniques—it is time to
utilise them assertively.
i) Implement post-action audits of each major enforcement case to extract learnings and process
improvements for the future and critically, build in the improvements into policies, procedures and practice.
j) Require progress reporting to senior levels for all cases. ‘Traffic light’ or similar reporting techniques should
highlight any slippage in individual case management.
Effectiveness - Resourcing
k) Ensure more stable and secure resourcing for compliance and enforcement activities by the dedication of
core funding by means of IPART-approved charges.
Effectiveness - Capacity building
l) Build capacity through targeted recruitment of specialist investigators, noting that police experience is not by
itself a sufficient guarantee of competence in investigations. Consider contracting specialist investigators for
specific or high profile cases.
m) Require minimum levels of training for compliance and enforcement staff in investigation techniques
(Certificate IV in Government Investigations) as well as in domain knowledge such as the NSW Water
Management Act, the Water Act, the Basin Plan, and specific conditions of licences.
n) Make ethics training a pre-requisite for commencement including for senior level lateral recruits to the public
service. Induction training should be mandatory for all staff and should be delivered in a timely fashion
before operational commencement. Other relevant training, for example in the Evidence Act, will be
important. Refresher courses should be scheduled for each officer and become part of their performance
development plans.
Effectiveness - Agency processes
o) Specify in operational procedures how DPI-Water and Lands & Forestry should work together on overlapping
issues such as irrigation works affecting Crown land.
p) Specify in operational procedures how DPI-Water should work with other agencies when non-water
legislation is involved, e.g. fisheries, forestry, environment, etc.
q) Encourage wider and more ready use of innovative penalties for breaches of licence conditions other than
monetary penalties. This includes suspension of licences or penalty reduction of water allocations. Such
penalties could be matched more directly to the benefit otherwise gained by a water user from an illegal
extraction of water.
r) Seek to establish arrangements for best practice sharing among jurisdictions and among other sectors of the
natural resource-based industries.
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MDBA contributions
a) The roles and functions, and potential scope for action by the MDBA in compliance and enforcement, both
before and after 2019, should be more clearly articulated and made public. This should include a clear
statement, in advance, of the circumstances under which the authority’s legislative ‘reserve power’ to
intervene would be mobilised if compliance and enforcement by a basin state were judged insufficient.
b) As a matter of urgency, a revised whole-of-basin compliance and enforcement strategy should be developed.
The strategy should include standards and the levels of effort (resourcing) to be achieved by each member
state. The objective would be to build confidence that all states were achieving a similar standard of
compliance. The strategy should set out a rolling program of review of the highest areas of risk of noncompliance and routinely audit the adequacy of each state’s water measurement (especially metering) and
monitoring arrangements. The strategy should require an annual report to the Ministerial Council on the
performance of all basin states in compliance and enforcement. This report would be made public.
c) As a complementary measure, require more effective annual assurances from the basin states about the
compliance and enforcement arrangements in place in each state. These assurances should attest to the
state’s achievement of the standards and levels of effort set out in the above whole-of-basin compliance and
enforcement strategy. They should provide quantitative and qualitative indicators of performance to a
standard and format to be set by the authority. The assurance reports would be made public.
d) Implement reciprocal periodic third party auditing of each basin state’s compliance and enforcement systems
by other states.
e) Sponsor the formation of a national forum for compliance and enforcement agencies from basin states with a
view to developing a community of practice to share best practice; tackle trans-border compliance issues and
provide advice on opportunities for systemic improvements to the authority and the Ministerial Council.
f) Announce now that the MDBA will take into account proposed compliance and enforcement arrangements
before it approves/accredits any draft Water Resource Plan under the Basin Plan. The Barwon–Darling Water
Resource Plan should be brought forward for early assessment in this regard.
g) Announce now that the new Water Resource Plans will be assessed by the MDBA and Commonwealth against
the criterion of the adequacy of the arrangements proposed for protecting environmental flows and
entitlements.
Protection of environmental flows
Pending development of the longer term solution, an interim solution that would assist in at least the Barwon–
Darling River system could involve:
a) implementation of individual daily extraction limits (which were already foreshadowed by the NSW
Government when the Barwon–Darling Water Sharing plan was first introduced)
b) greater use of event-based mechanisms such as more flexible commence-to-pump rules during periods of
low flow
c) manipulation of flow rates from tributaries where hydrological regulation provides the opportunity
d) publication of simple explanatory materials to assist public understanding of the way the new interim
processes will operate—to build public confidence in the arrangements. This would need to be
complemented by (flow) event-by-event public communications about the rules applying.

Matthews: Independent investigation into NSW water management and compliance - advice on implementation
Implementation of the reforms
Recommend that top departmental management move quickly to complete the implementation master plan,
commission work on individual project plans, establish and commence operations of the necessary program
oversight and steering arrangements.
Resourcing
Recommend that the proposed top-level steering committee move quickly to clarify reform project budgets, and
especially to make available the necessary staff resources and time.
Implementation challenges
Recommend that the government announce now its intention to commission an independent audit and evaluation
of results against ministers’ original target outcomes, after 12 months.
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Inter-agency relationships
Recommend establishment of machinery and protocols for Natural Resources Access Regulator, WaterNSW and the
department’s new Crown Lands and Water Division to stay in touch and to cultivate a constructive, collaborative
working relationship.
Overall plan for implementation
Recommend that an implementation plan be completed as a matter of urgency and maintained thereafter.
Recommend that an early task for each ‘project lead’ should be to submit to the steering committee their plans for
consultation.
Recommend that the Secretary issue a formal statement of membership and terms of reference for the Steering
Committee and make clear his expectations of a hands-on supervisory role and that the committee is ultimately
accountable for progress.
Recommend that an internal funding allocation for reform implementation be announced as soon as possible.
Recommend that, immediately following the release of the MDBA’s own Compliance Review report, discussions be
undertaken with the MDBA and the Commonwealth about the possibility of accessing Commonwealth funds
available for Basin Plan implementation. Commonwealth funding for metering, compliance and enforcement, and
protection of environmental water may advance the objectives of both levels of government.
Recommend that that the senior steering committee accept responsibility to facilitate the release and transfer of
staff with expertise to relevant reform projects. This will sometimes require explicit choices to defer other work in
favour of the reform projects.
Specific allegations in the Barwon-Darling
Recommend that the Natural Resources Access Regulator consider conducting a post-case review to identify
process improvements for similar cases in the future.
Conduct of senior public servants
Recommend that, in the light of the Four Corners program, there is a review of departmental Code of Conduct, as
well as a review of the departmental guidance documents covering the handling of classified and sensitive
government information.
Recommend that there be a review of all ethics-related departmental policies, including: Code of Conduct Policy,
Fraud and Corruption Prevention Policy, Gifts and Benefits Policy, Sponsorship Policy, ICAC Corruption Prevention
Policy, Public Interest Disclosures Policy and processes.
Recommend a review of staff induction processes including induction training, but possibly also induction briefings
and ‘on-boarding’ material/welcome letter specifically addressing the ethical and conduct obligations of public
servants.
Recommend updating the current online learning module about the departmental Code of Conduct, and making
the module mandatory for all staff.
Recommend consideration of how lateral appointees to the department from outside the public service can quickly
absorb how the ethical and conduct obligations on public servants differ from those applying in the private sector.
Recommend consideration of how staff selections—especially at more senior levels— could take better account of
the ethical example officers provide to others. This would need to be consistent with the merit principle but could
be encouraged by means of revised staff selection criteria.
Recommend a re-design of staff feedback processes to encourage frank and empowered communication up the
line without staff needing the cover of anonymous formal whistle-blower procedures (which should continue to be
available).
Recommend the continuing reinforcement by the Secretary and other top managers of the importance of ethical
conduct, as well as communication that ethical conduct is not an onerous burden imposed on public servants, but
rather a positive attribute of a modern workplace that encourages pride, collegiate commitment, loyalty, morale
and ultimately, team performance.
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Recommend measures to ensure that ethical and public service conduct issues continue to receive departmental
management attention into the future long, after the current impact of the Four Corners experience has dimmed.
Stakeholder engagement
Recommend the department seek to make a significant adjustment to historical departmental practice by finding
ways to provide greater access for water stakeholders such as environmental groups and agencies who until now
have primarily engaged with the Office of Environment and Heritage.
Recommend that the department seek to foster more constructive relationships with stakeholders elsewhere
within the NSW Government, including the critical relationships with WaterNSW and the Office of Environment and
Heritage.
Irrigator engagement
Recommend that the primary forum for irrigator’s consultation be established with published terms of reference
(including guidance on how the forum will conduct its business) and membership.
Implementation advice on the engagement strategy
Recommend that: lead responsibility is made clearer; the timeline for finalisation of the strategy be settled, the
authorisation (approval) process be specified in advance; and that the Minister, the Secretary, and his corporate
communications staff be consulted as work proceeds.
Clarifying agency roles
Recommend that the settlement between WaterNSW and NRAR be finalised as soon as possible, and then once
finalised, be published as soon as possible.
Preparing for the new NRAR Board
Recommend that agenda papers be available for the first meeting of the incoming NRAR Board covering the
following: background of NRAR, processes for identifying conflicts of interest, Chief Regulatory Officer work to date,
NRAR Establishment Plan, strategic work priorities and draft workplan, next steps.
Recommend that the Minister consider meeting the Board at its first meeting to communicate his expectations,
including his commitment to the independence and success of the new agency.
Recommend that the Natural Resources Access Regulator Establishment Plan be published as soon as the incoming
Board has endorsed it.
Implementation advice to the department
Recommend that any ambiguity about the powers of the NRAR board versus the residual powers of the department
Secretary be clarified before the commencement of NRAR by means of a charter letter or administrative
Memorandum of Understanding from the Secretary of the department to the Chief Regulatory Officer within NRAR.
Recommend clean break of WaterNSW and the department along these lines: All compliance and enforcement staff
return to department (including proportional budget), advice, education, sanctions, reporting, and liaison
machinery.
Recommend that the settlement between WaterNSW and NRAR be finalised and published as soon as possible.
Protection of environmental water
Recommend that the informal “working group” of part-time officers be re-designated an “Interagency Task Force”
established with Ministerial or Secretary-level imprimatur to complete its defined, high profile task within a given
time.
Recommend that timelines be set to deliver the interim report solution within three months and that the more
enduring solution be requested to be available well before the 2019 deadline for the finalisation of Water Resource
plans, and an experienced senior officer (public service or contractor) be dedicated to lead the task full time.
Recommend that clear lines of accountability, regular reporting, and consultation and approval authority be
established at the outset in terms of reference for the task agreed by ministers or secretaries.
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Recommend that the MDBA be invited to build the Task Force process into the Authority’s own work program as its
principal vehicle for resolving the long-unresolved issues associated with protection of environmental water in
NSW, with potential for application in other jurisdictions where required.
Recommend that the terms of reference (in relation to the task) seek options and advice on at least the following:
voluntary agreements with northern irrigators, event-based management in unregulated systems, advice to
manage low flows, individual and total daily extraction limits, abolition of carryover arrangements, possible river
operator oversight, public awareness, environmental objectives, broader use of Barwon-Darling solutions, and
mechanisms for implementation.
Intergovernmental and MDBA processes
Recommend active and strategic input to the MDBA Review and to the decision-making processes to follow, by
NSW at officials level up to and including the Basin Officials Committee, and at Ministerial level.
Recommend NSW seek to have the future compliance and enforcement roles of the Authority specified as follows:
Focus compliance at Basin Plan level, exercise its full powers to ensure compliance, equivalent standards and levels
of effort among all Basin states, provide a common framework for states to execute and report compliance,
sponsor compliance best practice sharing among states, accept responsibility to keeps compliance on whole-ofbasin agenda into future.
Metering policy – new technologies
Recommend initiation of an Expression of Interest or Request for Proposals procurement process for new
monitoring and compliance technologies (such as remote sensing of crop growth and water holdings).
Recommend that opportunities to collaborate in harmonisation of remote sensing standards and procurement with
other basin states and/or the MDBA should be explored.
Metering policy
Recommend that, to determine appropriate requirements for metering, consultation be broad: parties in addition
to irrigators will have strong interests.
Recommend that NSW urgently engage with the MDBA to outline NSW’s objectives and intentions (including
proposed consultation arrangements) in relation to metering and seeking a reconciliation of their respective
positions.

NSW Ombudsman: Investigation into water compliance and enforcement 2007-2017
Vital that any water compliance and enforcement effort is adequately funded and resourced and staffed by
qualified experienced persons with investigative experience in dealing with offences where the burden of proof is
beyond reasonable doubt.
Important that investigators are supported by, and have easy access to, water experts and legal officers
experienced in water issues.
Strong leadership support and a clear mandate from Government are paramount to the success of any future
compliance model.
We recommended that the Government, with particular input from all agencies that share responsibilities for water
management and regulation in NSW, consider conducting a comprehensive review of the water regulatory system.
Chronic under-resourcing of the compliance and enforcement roles.
Constant stream of restructures and transfers of water regulation responsibilities (seven times since 2007) that
resulted in significant staff turnover, loss of corporate memory, and poor staff morale.
A clash of cultures between a customer service focus and enforcement obligations have compromised the
effectiveness of carrying out compliance and enforcement functions.
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Australian National Audit Office concerns
The lack of specific, measurable deliverables, and outcome measures in the milestones and criteria for assessing the
performance of NSW under the National Partnership Agreement on Implementing Water Reform in the MurrayDarling Basin (the NPA) represent significant weaknesses in the performance framework.
While the Department of Agriculture and Water Resources has followed agreed processes for monitoring
performance, there was a lack of evidence and explanation to substantiate its positive assessment of NSW’s
progress under Milestone 8 of the NPA for 2015–16, in light of serious issues raised about the state’s water
regulation arrangements. Importantly, there was little in the Department of Agriculture and Water Resources’
submission to the Minister for 2015–16 to suggest that there were risks that NSW was not delivering environmental
water consistent with the Basin Plan. These factors have limited the effectiveness of Department of Agriculture and
Water Resources’ assessment.
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